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URGENT — BANKERS 
| and BANK TELLERS 


You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
hank teller will want to get his copy 
now. : 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 





. 





Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis 
fied with the book, return it in five days and pay nothing. 


Among the complete subjects you'll 
find featured: = e 
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. — — to give information Bankers Publishing Company 
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combining paying and receiving de- | Name sichddsdcanceticeasassososs teks censtsgeesusanasads estcaesaateendbassecites | 
partments ; 
© machines that eliminate errors, re- _ 
duce costs, prevent fraud, speed 
teller’s service ; | 
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and much more LOA ANTE T 
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COST ACCOUNTING 
j BANKS 


Prepared by a Committee of the Denver 
Conference of the National Association 
of Bank Auditors and Comptrollers 


This new manual is the result of studies 
made by the Denver Conference of the 
NABAC. It fills a long-felt need for cost 
accounting procedures that can be em- 
ployed by banks of all sizes enabling them 
to make intelligent comparisons with one 
another. All operations are illustrated by 
exhibits with cost accounting figures set up 
on them. 


Part one deals with departmental income 
and cost determination while part two is 
concerned with transaction cost determi- 
nation. 


The adaptability of the system proposed 
makes this book genuinely useful to all 
banks both large and small. 


PRICE $4.00 DELIVERED 
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The Federal Wage-Hour Law and Bank 
Employees 


U. S. DEPARTMENT OF LABOR 
Wage and Hour and Public Contracts Divisions, Washington 25, D. C. 


EDITOR’S NOTE: In the April issue of the BANkiInc Law 
JOURNAL there was published a release by the Wage and Hour 
Division of the U. S. Department of Labor showing that many 
banks investigated during 1951 were found to be in violation of 
the wage and hour regulations. The editors further queried the 


Department for information as to when banks must comply, and 
how they are affected by the Wage and Hour Law. In reply, the 
Department of Labor has provided the following article which 
states the Government’s position in the matter. 





Bank management, as well as most other employers, have a 
general knowledge today about the Fair Labor Standards Act 
—the Federal Wage and Hour Law. They realize that the 
Act’s basic minimum wage, overtime pay and child-labor pro- 
visions apply to employees who engage in interstate activities. 
However, for many banking firms, there still exists some prob- 
lems on how to translate these principles into pay and personnel 
practices. 

One of the questions raised most frequently by bank man- 
agement concerns who, among bank employees, are engaged 
in activities that place them within the Act’s benefits. Correct 
understanding on this point is of utmost importance for the 
employer who wants to be sure of compliance. Unless a spe- 
cific exemption applies, all covered employees are entitled to a 
minimum wage of 75 cents an hour and overtime pay at one and 
one-half times their regular rate for all hours worked in excess 
of 40 a workweek. Accordingly, the banker who first considers 
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the coverage provisions of the law, and then determines whether 
certain employees may come within statutory exemptions, will 
be in a good position to avoid owing back pay for wages due. 

It should be noted that the principles under discussion apply 
to commercial and savings banks and their branches, and to 
building and loan associations also. 


Who Is Covered? 


The Federal Wage and Hour Law applies to employees 
engaged in interstate commerce or in the production of goods 
for interstate commerce, including any occupations or processes 
closely related and directly essential to such production. In 
the usual case, bank employees in general come within the Act’s 
provisions, because the normal activities of banks are of an in- 
terstate character. Among interstate activities engaged in by 
the typical bank are included the transmittal, directly or indi- 
rectly, of money, drafts, checks, letters of credit, and other 
commercial paper across State lines, or the receipt of such items 
from outside the bank’s own State. Also, banks that make 
loans to persons or businesses located in other States and take 
as security property located in other States, or purchase out-of- 
State mortgages, are engaged in interstate commerce. 

In terms of employees, this means that coverage extends to 
all bank officers and employees, including tellers, clerical work- 
ers, guards and messengers, who actively aid and facilitate the 
bank’s interstate operations. As additional grounds for cover- 
age, it should be noted that employees are also engaged in inter- 
state commerce if, as part of their duties, they regularly make 
use of such instrumentalities of interstate commerce as the tele- 
phone, telegraph, and the mails, for interstate communication. 
To the extent that employees prepare negotiable paper and 
other documents for transmittal across State lines, they are 
also engaged in the production of goods for interstate com- 
merce. 


Who Is Exempt? 


The exemption of chief interest to banks is one provided by 
the Act for employees engaged in bona fide EXECUTIVE, 
ADMINISTRATIVE, or PROFESSIONAL capacities, 
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as defined in regulations issued by the Divisions’ Administrator. 
Since a large proportion of violations are due to failure to 
apply these exemptions correctly, each banker should be sure 
that he has no doubts about them. Especially to be avoided are 
the all-too-common faults of assuming an employee is exempt 
because of such a job title as cashier or department head, or 
relying on payment of a good salary as sufficient to establish 
exemption. 

To be exempt from the minimum wage and overtime pay 
provision as an EXECUTIVE, ADMINISTRATIVE, or 
PROFESSIONAL employee, the individual’s duties must 
meet a series of tests. These are described in the Adminis- 
trator’s Regulations, Part 541, copies of which are available 
on request to the Divisions. 

Among the basic requirements for exemption are: (1) An 
EXECUTIVE employee’s primary duty must be the man- 
agement of the enterprise, or of a recognized department or 
subdivision; (2) an ADMINISTRATIVE employee must 
primarily perform office or nonmanual field work of substan- 
tial importance to the management or operation of the busi- 
ness; (83) a PROFESSIONAL employee must primarily 
perform work requiring advanced knowledge in a field of 
science or learning, or perform primarily creative work in an 
artistic field. 

For purposes of exemption, it is not necessary that an 
employee spend every hour of his workweek in duties of a 
bona fide, executive, administrative or professional nature. A 
20-percent tolerance is allowed. The employee may devote 
not more than 20 percent of the hours which he himself works 
in a workweek to nonexempt activities and still remain within 
the exemption. 

If the employee’s work meets the duties tests as defined 
and delimited by the Administrator, the employer should check 
to see whether the salary test is met. For the EXECUTIVE 
exemption, the employee must be paid on a salary basis of at 
least $55 a week (or $288.83 a month). For both ADMIN- 
ISTRATIVE and PROFESSIONAL employees, the test 
is $75 a week (or $825 a month) on a salary or fee basis. No 
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salary test, however, must be met for exemption of attorneys 
engaged in the practice of law. 

In the case of employees who are paid on a salary basis of 
at least $100 a week, there are shorter duties tests for exemp- 
tion in each of the three categories of employment. ‘These 
tests also are contained in the Administrator’s Regulations, 
Part 541. 


More About Wage Payments 


The Federal Wage and Hour Law does not require that 
an employee be paid at any particular time. The employer 
may make his wage and salary payments once a week, or once 
a month, or at other intervals. What the Act does require 
is that payments be computed on the basis of hours worked 
in each workweek, standing alone. Thus, if an employee should 
work 42 hours in one workweek and 88 in the next, he is 
owed overtime pay for the two hours worked in excess of 40 
during the first week—the employer cannot eliminate the 
obligation to pay overtime by averaging the hours of work 
over the two weeks. 

Before overtime pay can be computed it is necessary to 
determine the employee’s regular rate, since the Act requires 
payment for overtime hours at not less than one and one-half 
times the regular rate. The “regular rate” is defined in the 
Act to include all remuneration for employment, except for 
certain specified payments such as some types of bonuses, and 
certain premium payments for overtime work and work on 
Saturdays, Sundays and holidays. Of course, the regular rate 
may be more than 75 cents an hour, but it cannot be less. 

The banker who pays his employees a weekly salary can 
determine the regular rate by dividing the weekly salary by 
the number of weekly hours of work. If the weekly salary is 
for a specified number of hours in the week, the regular rate 
will be constant from week to week. On the other hand, if 
the weekly salary is paid for whatever number of hours are 
worked in the week, the regular rate may vary from week 
to week. 


If salaries are paid by the month, a simple way to deter- 
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mine the regular rate is as follows: First, reduce the monthly 
salary to a weekly basis by multiplying it by 12 and then 
dividing by 52. Next, divide by the number of hours worked 
in the week to obtain the regular hourly rate of pay. 


For each hour worked over 40 in the week, the employee 
is entitled to half the regular rate, in addition to his pay at 
the regular rate for all hours worked in the week. 


One question frequently asked by bank management con- 
cerns overtime pay in weeks in which holidays occur. No 
provision of the Act requires extra pay for hours worked on 
holidays, or on Saturdays or Sundays, as such. However, 
many firms have themselves established the practice of paying 
premium rates for work on these days. They accordingly 
want to know how to compute overtime pay when more than 
40 hours are worked in a week in which employees have worked 
at premium pay on, for example, a holiday. Premium pay- 
ments at time and one-half or more for work on holidays, or 
Saturdays and Sundays, need not be included in the employee’s 
regular rate. Furthermore, such premium rates can be credited 
against the time and one-half due for hours worked in excess 
of 40 in the week in which the holiday, or Saturday or Sunday, 
was worked. 


When employees perform no work on a holiday, but are 
nevertheless paid for that day, the employer need not include 
the holiday pay in the regular rate. Nor may he use the holi- 
day pay to offset any overtime pay due for work beyond 40 
hours in the week. Of course, in totaling hours worked by 
employees during the week, the employer can disregard the 
holiday, since no hours were actually worked on that day. 


What About Jobs for Minors? 


The Act sets 16 years as the minimum age for employ- 
ment in most jobs, with 18 years as the minimum in occupations 
which the Secretary of Labor has found to be hazardous. 
Bankers should note two of the occupations which have been 
declared hazardous for minors under 18 — the operation of 
elevators, and jobs as motor vehicle drivers and helpers. They 
may also want to keep in mind that the Act permits the em- 
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ployment of boys and girls of 14 and 15 in office and sales 
jobs, under strict limitations on hours and working conditions. 

Banks that employ young workers can avoid unintentional 
violations of the Act’s child-labor provisions by obtaining an, 
age certificate for each young person, showing him to be at 
least the age required for his employment. Age certificates 
are usually issued by the State labor or education department, 
or a local school official. 


What Records Should Be Kept? 


Under the Act, employers are required to keep records on 
wages, hours, and certain other specified items that most em- 
ployers keep for their own information. No special form or 
order for the records is necessary. The records that are to be 
maintained for employees exempt as bona fide executive, ad- 
ministrative or professional workers differ somewhat from those 
required for non-exempt employees. Complete information on 
what data should be recorded is available in the Administrator’s 
Record-Keeping Regulations, Part 516. Copies are available 
on request to the Divisions. 

Payroll records and certain other data must be kept for 
at least THREE YEARS from date of entry. Supple- 
mentary records, such as time sheets and time cards, need be 
kept only TWO YEARS. Employers may keep microfilm 
copies of their records, provided facilities are made available 
to inspect the film and the employer is prepared to make any 
transcriptions of the information contained on the film, if 
requested by the Divisions. 


Violations Can Be Costly 


It is a sound dollars-and-cents proposition for every banker 
to be sure that he is complying with the Act. Most of those 
bankers who have had to make unexpected payments of back 
wages due their employees have found themselves in this situa- 
tion because they were not fully informed about the statutory 
rquirements. 


Under the Wage and Hour Law, employees may bring 
suit to recover back pay and liquidated damages equal in 
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amount to the wages withheld, together with attorneys” fees 
and court costs. On the written request of employees, the 
Secretary of Labor, too, may bring suit against employers to 
recover back wages. However, employees who consent to suit 
by the Secretary in their behalf waive their own right to sue 
for back pay and damages. 

In addition, the Divisions’ Administrator may supervise 
the payment of back wages for employees, under certain cir- 
cumstances. 


Where to Obtain More Information 


The simplest way to avoid inadvertent violation of the 
Fair Labor Standards Act is to consult the U. S. Labor De- 
partment’s Wage and Hour and Public Contracts Divisions on 
any and all points in doubt. Inquiries are answered by mail, 
telephone, or in person-to-person interviews, at any regional 
or field office. Regional offices are located in Boston, New 
York, Philadelphia, Birmingham, Cleveland, Chicago, Kansas 
City, Dallas, San Francisco, and Nashville. 





Ability of Banks to Limit Liability 
by Contract 


R. Emmett Fitzceratp 
JosEPH C. SPALDING 


(Reprinted with the permission of the editors of the Notre Dame Lawyer) 


In an effort to limit the heavy responsibility which the common law 
imposes upon them, banking institutions frequently resort to exculpa- 
tory clauses in contracts with their customers. These clauses are found 
in stop-payment orders, and in contracts for the use of safe deposit boxes 
and night depositories. Banks are under a common law duty to honor 
stop-payment orders, but safe deposit boxes and night depositories are 
extended services over and above the general business of banking, and 
do not subject banks to strict liability. It has been the contention of 
the banks, that in rendering these latter services, they should be al- 
lowed to protect themselves by contract because of the unique character 
of the relationship, and the lack of knowledge by the bank of the value 
of the deposit. The validity of these clauses has been attacked on the 
grounds of public policy, and as being contrary to accepted principles 
of the law of contracts and bailments. No general rule can be applied 
to all three situations since the validity of the clause depends on the 
relationship which the bank assumes—debtor, bailee or lessor. 


Stop-Payment Orders 


The rule is settled that the drawer of an uncertified check may re- 
voke his order to pay at any time prior to the payment of the check by 
the bank. The bank is bound by the revocation and after receiving 
notice it pays at its peril.2, Banks have sought to limit this liability in 
one of two ways: by inserting an exculpatory clause in the passbook, by 
which the clause becomes a part of the deposit contract, or in the stop- 
payment notice form.* At common law a bank owed a duty to its de- 
positors to act in good faith and with reasonable care in its regular bank- 
ing relations with them. The exculpatory clauses attempt to limit the 
liability of the bank for negligence and inadvertence; if the clause is held 
valid, banks are liable only for a wilful disregard of the notice.® 


1 Shude v. American State Bank, 268 Mich. 519, 248 N. W. 886 (19383). 

25 Micuie, Bangs anp Banxine § 193 (Perm. ed. 1932); 34 Va. L. Rev. 834 (1948). 
334 Minn. L. Rev. 330 (1950); 338 Minn. L. Rev. 179 (1949). 

4 Hiroshima v. Bank of Italy, 78 Cal. App. 362, 248 Pac. 947 (1926); Calamita v. Trades- 
men National Bank, 135 Conn. 326, 64 A. (2d) 46 (1949); Hodnick v. Fidelity Trust Co., 


96 Ind. App. 342, 183 N. E. 488 (1932); Gaita v. Windsor Bank, 251 N. Y. 152, 167 
N. E. 203 (1929). 


5 Gaita v. Windsor Bank, supra note 4. 
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Courts of different jurisdictions,® and even courts of the same juris- 
diction,’ have viewed these clauses in different lights. A slight majority 
have upheld their validity on the broad tenet of freedom of contract.® 
The courts declaring them invalid have attacked them on the ground of 
lack of consideration, or as contrary to public policy.® The reasoning 
in support of both validity and invalidity appears strong and convincing. 


Some courts make no mention of consideration’ while others find it 
where apparently there is none.’ Courts which hold the exculpatory 
clauses invalid because of a lack of consideration have drawn a distinc- 
tion between insertion of the clause in the passbook and insertion in the 
stop-payment order itself. If contained in the passbook it becomes a 
part of the original deposit contract, and it is well established that there 
is consideration in that situation.12 When the clause appears on the 
stop-payment notice there is debate as to whether there is adequate con- 
sideration to support it.1% It has been held that where the bank suffers 
no detriment and the depositor gains no benefit the clause is void for 
lack of consideration..4 In Calamita v. Tradesmen National Bank,'* 
counsel for the bank contended that the bank had a right to terminate 
its relationship with the depositor at anytime, and that continuance of 
the relationship constituted consideration for the insertion of the clause 
in the stop-payment order. The court said the argument might have 
been valid if the bank had expressed a desire to terminate the relation- 
ship, but since it had not, there was no consideration; there must be an 
actual bargaining for the continuation of the relationship in return for 
the insertion of the exculpatory clause. 


6 Hiroshima v. Bank of Italy, 78 Cal. App. 362, 248 Pac. 947 (1926); Calamita v. Trades- 
men National Bank, 1385 Conn. 326, 64 A. (2d) 46 (1949); Hodnick v. Fidelity Trust 
Co., 96 Ind. App. 342 183 N. E. 488 (1932); Tremont Trust Co. v. Burack, 235 Mass. 
398, 126 N. E. 782 (1920); Speroff v. First-Central Trust Co., 149 Ohio St. 415, 79 N. E. 
(2d) 119 (1948). 

7 Gaita v. Windsor Bank, 251 N. Y. 152, 167 N. E. 203 (1929), overruling Levine v. 
Bank of United States, 182 Misc. 130, 229 N. Y. Supp. 108 (Mun. Ct. of N. Y. C. 1928); 
Speroff v. First-Central Trust Co., supra note 6, overruling John H. Mahon v. Hunting- 
ton Nat. Bank of Columbia, 62 Ohio App. 261, 23 N. E. (2d) 638 (1939). 

8 Martinez v. National City Bank of New York, 80 F. Supp. 545 (D. Puerto Rico 1948); 
Hodnick v. Fidelity Trust Co., 96 Ind. App. 342, 183 N. E. 488 (1932); Tremont Trust 
Co. v. Burack, 235 Mass. 398 126 N. E. 782 (1920); Gaita v. Windsor Bank, 251 N. Y. 
152, 167 N. E. 203 (1929). 

9 Calamita v. Tradesmen National Bank, 185 Conn. 326, 64 A. (2d) 46 (1949); Speroff v. 
First-Central Trust Co., 149 Ohio St. 415, 79 N. E. (2d) 119 (1948); Notes, Invalidity 
of Clause Limiting Bank’s Liability for Failure to Obey, 44 Inu. L. Rev. 530, 531 (1949); 
Effect of Stipulations Relieving Banks from Liability for Failure to Comply with Stop- 
Payment Orders, 28 Nes. L. Rev. 437, 439 (1949). 

10 Martinez v. National City Bank of New York, 80 F. Supp. 545 (D. Puerto Rico 1948). 
11 Hodnick v. Fidelity Trust Co., 96 Ind. App. 342, 183 N. E. 488 (1932). 

1234 Minn. L. Rev. 330 (1950). 

13 Calamita v. Tradesmen National Bank, 135 Conn. 326, 64 A. (2d) 46 (1949); Speroff 
v. First-Central Trust Co., 149 Ohio St. 415 79 N. E. (2d) 119 (1948). 

14 See note 18 supra. 

15 135 Conn. 326, 64 A. (2d) 46 (1949) . 
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Judicial attacks upon exculpatory clauses proceeding upon the ground 
of public interest have been hampered by the lack of a clear line of de- 
marcation between sound and unsound public policy. In Hodnick v. 
Fidelity Trust Co., it was said:7® 


Whether or not a contract is against public policy is a ques- 
tion of law for the court to determine from all the circumstances 
in the particular case. . . . Agreements are not to be held void 
as against public policy, unless they are clearly contrary to what 
the Constitution, the Legislature or the judiciary have declared 
to be public policy, or unless they clearly tend to the injury of 
the public in some way. 


Among the circumstances affecting the decision of the courts are: the 
wording of the clause itself, the intention of the parties, the location of 
the clause, the balance of bargaining power, and the social and economic 
benefits or detriments resulting from the use and enforcement of the 
clause. 


Several forms of stop-payment notices reduce the “order” to a mere 
wish or hope: “the undersigned hereby requests,”!* “please endeavor to 
stop payment on my check,”!® “the undersigned makes the foregoing re- 
quest as an act of courtesy only,’® “please stop payment on Check No. 
220,”2° and the like. It should be borne in mind that in each of the fore- 
going the depositor had the intention to stop payment. It can hardly 
be assumed that the depositor intended to employ precatory terms to 
qualify the order when he had the absolute right to stop payment. Were 
not these notices actually meant to be unqualified to which the bank 
annexed the clause in an effort to escape a duty which it already owed 
the depositor??!_ Are not these clauses mere snares for the inexperienced 
or uniformed depositor who does not know his common law rights or the 
legal significance of the clauses? The courts must answer these questions 
in deciding if the clauses are in accord with sound public policy. 

Some courts have been reluctant to uphold the exculpatory clause 
when it appears in the passbook, placing it in the category of “traps 
for the unwary,” analogous to special conditions or limitations printed 
unnoticed on the back of railroad tickets. In Los Angeles Inv. Co. v. 
Home Savings Bank of Los Angeles, the court said:?? 


In order for the bank to avail itself of the statement [in the 
passbook] as a contract made by the plaintiff, it was necessary 


16 96 Ind. App. 342, 183 N. E. 488, 491 (1932). c 

17 Calamita v. Tradesmen National Bank, 135 Conn. 326, 64 A. (2d) 46 (1949). 
18 Hodnick v. Fidelity Trust Co., 96 Ind. App. 342, 183 N. E. 488 (1932). 

19 Hiroshima v. Bank of Italy, 78 Cal. App. 362, 248 Pac. 947 (1926). 

20 Gaita v. Windsor Bank, 251 N. Y. 152, 167 N. E. 208 (1999). 

21 Calamita v. Tradesmen National Bank, 135 Conn. 326, 64 A. (2d) 46 (1949). 
22180 Cal. 601, 182 Pac. 293, 298 (1919). 
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for the bank to prove that the statement had been called to the 
attention of some responsible officer of the company. Without 
this it cannot be fairly said that it was accepted or consented 
to by the company. 

Inequality of bargaining power is another argument advanced for 
invalidity. This contention possibly is weakened if the depositor need 
not do business with the bank in the first place. If he could transfer 
his account to another bank, in the course of time, competition would 
resolve the difficulty. However, when one bank in a district employs 
the clause the rest of the banks usually follow the same practice, and 
the depositor must deal with one of them. Also, the bank may be the 
only one in a small community or rural area. Consequently, the bank 
usually possesses superior bargaining power. There is always the argu- 
ment that if the bank refuses to stop payment unqualifiedly the depositor 
may cancel his account and terminate the relationship in order to pro- 
tect himself.2? But regarding the bank as an entrepeneur, should it be 
allowed to exonerate itself from performing the acts it is paid to perform? 

The typical exculpatory clause in a stop-payment order recites: 
“Should this check be paid through inadvertence, accident or oversight, 
it is expressly agreed that the bank will in no way be held responsible.”’4 
These clauses have been held to include every act of the bank except 
wilful disregard of the notice. Originally, it was settled that a bank 
could not limit its liability by contract to avoid the consequences of 
negligence,”> but cases holding exculpatory clauses valid are ostensibly 
contrary to this general rule. 

The most recent cases on the subject hold the exculpatory clause in- 
valid. In Speroff v. First-Central Trust Co.,?* a clause was held void 
for lack of consideration and as being contrary to public policy. In 
Calamita v. Tradesmen National Bank,?" the court held it invalid for 
lack of consideration without deciding the public policy question. Both 
cases pronounce strong arguments for the invalidity of the clauses and 
may prove persuasive in those jurisdictions which have not yet passed 
on the question. 

At the present time, the number of jurisdictions holding the clauses 
valid*® slightly outnumber those jurisdictions holding them void.?® 


23 Gaita v. Windsor Bank, 251 N. Y. 152, 167 N. E. 203 (1929). 


24 Calamita v. Tradesmen National Bank, 135 Conn. $26, 64 A. (2d) 46 (1949): Hodnick 
v. Fidelity Trust Co., 96 Ind. App. 342, 183 N. E. 488 (1932); Tremont Trust Co. v. 
Burack, 235 Mass. 398, 126 N. E. 782 (1920); Gaita v. Windsor Bank, 251 N. Y. 152, 
167 N. E. 208 (1929). 

25 Levine v. Bank of United States, 182 Misc. 130, 229 N. Y. Supp. 108 (Mun. Ct. of 
N. Y. C. 1928). 

26 148 Ohio St. 415, 79 N. E. (2d) 119 (1948). 

27185 Conn. 326, 64 A. (2d) 46 (1949). 

28 See note 7 supra. 

29 Hiroshima v. Bank of Italy, 78 Cal. App. 362, 248 Pac. 947 (1926); Calamita v. Trades- 
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Jurisdictions yet to pass on the issue will find respectable authority on 
both sides. A definite trend is yet to be established although the more 
recent cases hold the clauses void as unsupported by consideration, and 
as contrary to public policy. The much debated Uniform Commercial 
Code proposes that no agreement should limit a bank’s obligation on 
written stop-payment orders.2° Whatever the solution, the depositor 
should be protected and the bank allowed to make a fair return on its 
investment. The law should not hamper expedient banking practices, 
but neither should banks be permitted to take advantage of uninformed 
depositors. 


Safe Deposit Boxes 


Exculpatory clauses in contracts for the lease of safe deposit boxes 
have been litigated in relatively few instances. When courts are pre- 
sented with controveries involving loss of valuables from safe deposit 
boxes, they generally base their decisions on the law of bailments. The 
pivotal point usually is either the burden of proof or the degree of care 
required, the express terms of the exoneration clauses seldom being in 
issue. But where the exculpatory clause is the basis of a defense, policy 
considerations occupy the attention of the courts, much as they do in 
the cases involving stop-payment orders.*4 


In most jurisdictions a safe deposit company is deemed a profes- 
sional bailee,®* whether classified as ordinary bailee,®* bailee for hire,** 
special bailee,*® or bailee for mutual benefit,°* and the public’s interest in 
competent operation of safe deposit companies is recognized.*7 A few 
jurisdictions designate them landlords*® or warehousemen.*® By denomi- 
nating a safe deposit company a professional bailee, the courts recognize 


men National Bank, 135 Conn. 326, 64 A. (2d) 46 (1949); Speroff v. First-Central Trust 

Co., 149 Ohio St. 415, 79 N. E. (2d) 119 (1948). 

30 Unirorm CommerciAL Cope § 4-103(1) (d) (Sept. 1950 revision) . 

81 Sporsem v. First Nat. Bank of Poulsbo, 183 Wash. 199, 233 Pac. 641 (1925). 

82 Saddler v. Nat. Bank of Bloomington, 403 Ill. 218, 85 N. E. (2d) 733 (1949). 

33 Bedford, State Treasurer v. Colorado National Bank of Denver, 104 Colo. 311, 91 P. 

(2d) 469 (1939); Takoma Park Bank v. Abbott, 179 Md. 249, 19 A. (2d) 169 (1941); 

Cohen v. Manufacturers Safe Deposit Co., 297 N. Y. 266, 78 N. E. (2d) 604 (1948); 

In re Thompson, 183 Misc. 168, 50 N. Y. S. (2d) 614 (Surrogate Ct. 1944); Bank of 

California et al. v. City of Portland, 157 Ore. 203, 69 P. (2d) 273 (1987): Mitchell v. 

First National Bank of Confluence, 136 Pa. Super. 467, 7 A. (2d) 513 (1939). 

34 Hauck v. First Nat. Bank of Highland Park, 323 Ill. App. 300, 55 N. E. (2d) 565 

(1944); Schmidt v. Twin City State Bank, 151 Kan. 667, 100 P. (2nd) 652 (1940); 

Underhill v. United States Trust Co., 195 Ky. 149, 241 S. W. 812 (1922). 

35 Blair v. Riley, 87 Ohio App. 513, 175 N. E. 210 (1930). 

36 Kramer v. Grand National Bank of St. Louis, 336 Mo. App. 1022, 81 S. W. (2d) 961 

(1985); Moon v. First Nat. Bank of Benson, 287 Pa. 398, 135 Atl. 114 (1926). 

87 See Note, The Significance of Comparative Bargaining Power in the Law of Exculpa- 

tion, 37 Cou. L. Rev. 248 (1937). 

38 Tow v. Evans, 194 Ga. 160, 20 S. E. (2d) 922 (1942); Kohlsaat v. First Nat. Bank 

of St. Paul, 226 Minn. 471, 88 N. W. (2d) 712 (1948). 

noe Title Guarantee and Trust Co. v. Rector et al., 76 N. J. Eq. 587, 75 Atl. 
10, 
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that any clause which attempts to excuse negligence is detrimental to 
the public interest. Professional bailees who insert the exculpatory 
clauses in contracts are met by the underlying rule that a bailee may 
not contract away the consequences of his own negligence.*° However, 
there is unanimity in holding that he is not an insurer.* 


Where a safe deposit company is labeled a bailee, the burden of prov- 
ing negligence becomes an important element. Generally, a bailor need 
merely prove delivery to the bailee, and the bailee’s failure to redeliver, 
to make out a prima facie case.42 However, there is a distinction be- 
tween the safe deposit bailment and the ordinary bailment. In the usual 
bailment, where the bailee knows the nature and approximate value of 
the property and exercises exclusive control over it, no hardship is im- 
posed by requiring him to disprove his negligence by a preponderance 
of the evidence. But in safe deposit cases, where the bailee does not 
know the precise nature of the property, it has been suggested that the 
courts specify the relationship a quasi-bailment** and adopt a less 
stringent rule of evidence. 

In jurisdiction characterizing the safe deposit company as a bailee, 
the tendency of the courts is to fasten liability on the defendant bailee 
on the theory that the contract should be construed most strongly 
against it.4* In Sporsem v. First National Bank of Poulsbo,** the suit 
was by a depositor to recover for values stolen from a safe deposit box 
by burglars. The exculpatory clause recited that the bank: 


. agrees to exercise the same diligence in the protection of 
said box and its contents against loss by fire or burglary that it 
uses in the protection of its own property, but assumes no lia- 
bility whatever for any loss or damage that may occur. 


The bank, relying on the contract, contended that evidence tending to 
show negligence in not preventing the burglary was inadmissible. The 
court ruled out this contention categorically stating that it was against 
public policy to permit a bailee for hire to exempt himself from liability 
for his own negligence. 

In Schaefer v. Washington Safety Deposit Co.,** the clause provided 
that the liability of the bank was limited to the exercise of ordinary care 


40 Pilson v. Tip-Top Auto Co., 67 Ore. 528, 186 Pac. 642 (1913). 

41 Hauck v. First Nat. Bank of Highland Park, $23 Ill. App. 800, 55 N. E. (2d) 565 
(1944); Morgan v. Citizen’s Bank of Spring Hope, 190 N. C. 209, 129 S. E. 585 (1925); 
beng v. Citizens Central Bank of Nelsonville, 56 Ohio App. 478, 11 N. E. (2d) 118 
42 Rosendahl v. Lemhi Valley Bank, 48 Idaho 278, 251 Pac. 293 (1926); Schaefer v. 
Washington Safety Deposit Co., 281 Ill. 43, 117 N. E. 781 (1917). 

43 Van ZiLE, ELEMENTS OF THE LAW oF BAILMENTS AND Carriers § 196 (2d Ed. 1908). 
44 Saddler v. National Bank of Bloomington, 403 Ill. 218, 85 N. E. (2d) 783 (1949). 
45133 Wash. 199, 288 Pac. 641 (1925). 

46 281 Ill, 48, 117 N. E. 781 (1917). 
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in preventing unauthorized persons from opening the box. The court 
stated that if the clause purported to excuse negligence in any other re- 
spect, it would be ineffective as against public policy. In McDonald v. 
Wm. D. Perkins & Co.,*7 the construction of an exculpatory clause was 
not necessary to the decision, but the court noted in dictum the inability 
of a safe deposit company to exempt itself from the consequences of its 
negligence. 

When a layman rents a safe deposit box, it is hardly conceivable that 
he fully understands the legal consequences of the various clauses con- 
tained in the contract. The necessity of mutual assent has been the sub- 
ject of legislation,** although the cases are silent on the point. The courts 
apparently are content to use the all-inclusive term “public policy” as 
the basis of their decisions. Likewise, the safe deposit cases mention 
nothing of the question of comparative bargaining power, seemingly an 
important element in the determination of the validity of these clauses.*® 


The New York courts, expressing the minority view, have said that 
the effect of the clause is to be determined by an interpretation of the 
wording of the contract, and in the absence of an express contract, the 
law of bailments should control.®° 

As a general rule it might be said that the validity of exculpatory 
clauses depends on the relationship created by safe deposit contract. 
Confronted by the general rule that a bailee for hire cannot limit his 
liability for negligence, many safe deposit companies stipulate in the 
contract that the relationship is to be that of landlord and tenant. This 
might be interpreted as a subtle exculpatory clause in itself, since fewer 
restrictions are placed upon the relationship of landlord and tenant who 
contractually seek to define their liabilities than upon that of bailor and 
professional bailee.®! If the safe deposit company is successful in label- 
ing the relationship as one of landlord and tenant, then the major policy 
considerations which would normally invalidate the clause are not ap- 
plicable. There is no public interest to be served in contracts between 


47183 Wash. 622, 234 Pac. 456 (1925). , 

48 Mo. Rev. Srar. § 8117 (1939). Pa. Star. Ann. tit. 7, § 819-1020 (1939) recites: “The 
bank . . . shall receive such papers or other personal property, and rent out such re- 
ceptacles or safe deposit boxes, upon the terms or conditions prescribed by it, but such 
terms and conditions shall not be binding upon the corporations or persons availing them- 
selves of such service unless they receive notice thereof.” 

49See Note, The Significance of Comparative Bargaining Power in the Law of Exculpa- 
tion, 87 Cou. L. Rev. 248 (1937). 

50 Coons v. First Nat. Bank of Philmont, 218 App. Div. 283, 218 N. Y. Supp. 189 (8rd 
Dep’t 1926); Sagendorph v. First Nat. Bank of Philmont, 218 App. Div. 285, 218 N. Y. 
Supp. 191 (3d Dep’t 1926). 

51 See Kolt v. Cleveland Trust Co.. — Ohio App. — 93 N. E. (2d) 788, 791 (1950); 
“Contracts relieving the promisor from liability even for his negligence have been upheld 
on the broad grounds of freedom of contract guaranteed by the federal and state constitu- 
tions. For example, as between landlord and tenant, it has been held that the relation- 
ship is not a matter of public interest but relates exclusively to the private affairs of the 
parties concerned and that the two parties stand upon equal terms.” 
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landlords and tenants while such an interest is manifestly present in con- 
tracts with professional bailees. Contracts of tenancy are considered 
to be of a private nature and the parties are regarded as being in a posi- 
tion of comparative equality of bargaining power." Nor is the safe de- 
posit company, under the rules of landlord and tenant law, saddled with 
the burden of disproving negligence. 


The relationship of landlord and tenant in safe deposit leases, has 
been recognized by judicial decision®* and by statute.** Few statutes 
go as far as the Texas enactment® which simply provides that the rela- 
tionship is to be governed by the law of landlord and tenant. This 
statute also recites that the safe deposit lessee shall be deemed in exclu- 
sive possession of the box and contents, effectively excluding any appli- 
cation of the law of bailments. If safe deposit companies are successful 
in getting such a statute passed, a correct interpretation of the law of 
lessor and lessee would hold that exculpatory clauses should not be 
voided as contrary to public policy. 


The policy considerations which bar the right of warehousemen to 
limit liability for their negligence are applicable, in large measure, to 
safe deposit companies. A few states have expressly classified safe de- 
posit companies as warehousemen, either by judicial decision®® or stat- 
ute,°? making all statutes and rules pertaining to warehousemen equally 
applicable to safe deposit companies. A short survey of the law con- 
cerning exculpatory clauses in relation to warehousemen serves to point 
up most of the policy considerations which are involved in safe deposit 
contracts. 


To make an exculpatory clause a valid subsisting part of the ware- 
houseman contract, there must be mutual assent.5® It has been held 
that the clause should be carefully scrutinized in the light of public 
policy.5® Add the proposition that a contract of lease should be construed 


52 Kirshenbaum v. General Outdoor Advertising Co., 258 N. Y. 489, 180 N. E. 245 (1982). 

53 Tow v. Evans, 194 Ga. 160, 20 S. E. (2d) 922 (1942); Kohlsaat v. First Nat. Bank 

of St. Paul, 226 Minn. 471, 33 N. W. (2d) 712 (1948). 

54 Oxua. Srar. tit. 6, § 441 (Cum. Supp. 1949), provides: “Any landlord in the business 

of renting safe deposit boxes may by contract limit its liability and may make reasonable 

regulations for the conduct of the business. Such regulations shall be reduced to writing 

and delivered to the tenant. Any limitations as to liability shall be in printing or writing 

of the same size and type as the other provisions of the contract.” 

55 Tex. Srat., Rev. Crv. art. 342-906 (1948). 

od ‘ee ad Title Guarantee and Trust Co. v. Rector et al., 76 N. J. Eq. 587, 75 Atl. 

931 (1910). 

57S. C. Cope § 7902 (1942) recites: “Every trust company doing a safe deposit business 
. shall be deemed a warehouseman as to such property, and all existing statutes and 

laws affecting warehousemen shall apply to such deposits . . .” See also Wasu. Rev. 

Stat. Ann. § 469-8 (1944). 

58 Smith’s Transfer & Storage Co. v. Batigne, 34 A. (2d) 705 (Mun. Ct. D. C. 1948); 

Colgin v. Security Storage & Van Co., 208 La. 173, 23 So. (2d) 36 (1945). 

59 Voyt v. Bekins Moving & Storage Co., 169 Ore. 30, 119 P. (2d) 586 (1941). 
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most strongly against the safe deposit company,” and it is reasonable to 
conclude that many of the exoneration clauses inserted in safe deposit 
box leases will not be upheld unless they are brought specifically to the 
attention of the depositor. It is against the social interest to permit pro- 
fessional bailees to limit their liablity for negligence,*! and since ware- 
housemen are charged with a statutory duty of due care, any contractual 
attempt to lessen that duty is also contrary to legislative policy.** In 
jurisdictions imposing the duties of warehousemen on safe deposit com- 
panies, the courts would be consistent only by declaring the exculpatory 
clauses invalid. 


Legislatures have not been silent concerning the right of safe deposit 
companies to limit their liability by contract. Several states have ex- 
pressly recognized the right in two principal classes of statutes. The 
first type recognizes the right to limit liability by contract but sets an 
amount below which the company may not excuse itself. The figure is 
computed by multiplying the annual box rental by an arbitrary num- 
ber, usually either three hundred® or five hundred.** The second type 
is a more general recognition of the right, usually reciting that the rela- 
tionship is to be based “upon such terms as may be agreed by the par- 
ties.”*5 Types of statutes to which reference has already been made de- 
termines the right to limit liability by the law of landlord and tenant 
or by the statutory regulation of warehousemen.®* The clear and un- 
mistakable language of all the statutes probably accounts for the paucity 
of cases on the subject. 


Night Depositories 


The Ohio Court of Appeals is found to be the only court which ex- 
pressly has passed on the validity of exculpatory clauses in contracts for 
the use of night depositories.®* It held the contract valid and not con- 
trary to public policy. 

As in safe deposit contracts, the power to contract away liability in 


60 Saddler v. National Bank of Bloomington, 403 Ill. 218, 85 N. E. (2d) 783 (1949) 
61 Arkansas Power & Light Co. v. Kerr, 204 Ark. 238, 161 S. W. (2d) 403 (1942). 

62 French v. Bekins Moving & Storage Co., 118 Colo. 424, 195 P. (2d) 968 (1948). 

63 Towa Cone § 528.65 (1946); Nes. Rev. Srar. § 8-501 (1943). 

64 Mp. Ann. Cope Gen. Laws, art. 28, § 293 (19389). 

65 Mont. Rev. Cones Ann. § 5-514 (1947); N. Y. Banxinc Laws § 96; Onto 
Gen. Copz Ann. § 710-110 (Supp. 1946); Tenn. Cope Ann. §$ 8890 (Williams 1934). 
Wass. Rev. Srat. Ann. § 469-5 (1944) is typical: “Whenever any safe deposit company 
shall let or lease any vault . . . such safe deposit company shall be bound to exercise 
due care to prevent the opening of such vault, safe, box or receptacle by any person 
other than the lessee thereof . . . and said parties may provide in writing the terms, 
conditions and liabilities in said lease.” 

66 See note 54 supra. 

67 See note 57 supra. 


68 Kalt v. Cleveland Trust Co,—Ohio App—93 N. E. (9d) 788 (1950). 
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night depository agreements depends upon the nature of the relation- 
ship created and the liabilities that arise by legal implication from that 
relationship. It has been held that the use of a night depository gives 
rise to a bailment for mutual benefit,®® regardless of whether or not any- 
thing more is required of the customer to bring about the debtor-creditor 
relationship. Night depository contracts are of two classes: those which 
require the depositor to merely drop the sack in the chute,” and those 
which require the depositor to redeem the sack on the next banking 
day.” In the first type, the relationship of debtor-creditor automatically 
arises when the teller examines, counts and accepts the money, and en- 
ters it as a general deposit.’? In the second, the debtor-creditor relation- 
ship arises only when the customer personally gives the money to the 
teller for entry as a general deposit. In both situations, while the money 
sack remains in the night receptacle, the relationship is one of bailment 
for mutual benefit since there has been no unequivocal acceptance of the 
deposit by the bank. 


Since the relationship is one of bailment, it is supposed that the rule 
prohibiting a bailee to limit his lability for negligence should apply. But 
in Kolt v. Cleveland Trust Co.," it was held that the clause was not 
contrary to the public interest. However, there is case law in Ohio 
indicating that there are policy considerations contrary to this decision, 
and it has been intimated that the case may be overruled.**> The par- 
ticularism evident in the contract of exculpation, plus the very elabo- 
rate safety methods employed by the bank, probably influenced the 
court in upholding this particular clause. 


The policy considerations in the night deposit cases present problems 
similar to those of safe deposit bailments. However, the manner in 
which night deposits must of necessity be made may influence the courts 
to permit exculpation even in those jurisdictions which hold them invalid 
when applied to safe deposit companies. The bank has no opportunity 
to have an agent present at the time the bailment is initiated, and if no 
form of exculpation be permitted, the public might find itself without 
this convenient special service. 


Conclusion 


Courts, in determining policy, must decide whether there is a greater 
public interest to be served in obtaining more low-cost banking facilities 


69 Kolt v. Cleveland Trust Co., supra note 68; Bernstein et al. v. Northwestern Nat. Bank 
in Philadelphia, 157 Pa. Super. 78, 41 A. (2d) 440 (1945). 

70 Bernstein et al. v. Northwestern Nat. Bank in Philadelphia, supra note 69. 

71 Kolt v. Cleveland Trust Co., — Ohio App. — 98 N. E. (2d) 788, (1950). 

72 United States v. Holt, 284 Mo. App. 25, 181 S. W. (2d) 59 (1989). 

73 — Ohio App. — 93 N. E. (2d) 788 (1950). 

74 Agricultural Ins. Co. v. Constantine, 144 Ohio St. 275, 58 N. E. (2d) 658 (1944). 

75 4 Vanp. L. Rev. 346 (1951). 
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than in extending the common law protection to newer types of services. 
Courts have failed to follow a consistent pattern in determining the 
validity of exculpatory clauses, which suggests that the problem is prob- 
ably one for the legislatures. 

Exculpatory clauses in stop-payment orders should not be allowed 
unless the customer knowingly and voluntarily agrees to the arrange- 
ment. This is patently the better view since the bank is under a duty 
to accept an unqualified order as a necessary incident to the business 
of banking. 

The validity of the clauses in safe deposit and night deposit contracts 
depends upon the relationship which the courts or the legislatures, which 
actually are interpreting their public policy, imply from the contract. 
If the safe deposit company is classified a landlord, the clause probably 
will be upheld, but in those states where the safe deposit company has 
the duties of a professional bailee, the clause will be regarded as a nul- 
lity. Bearing in mind that in neither instance are all the elements of a 
true bailment present, some protection should be accorded the banks. 





| BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


a | 


Presumption of Bank’s Negligence for Loss 
of Safe Deposit Contents 


ri 

The highest court of New York has recently handed down 
a decision of major importance to banks maintaining safe de- 
posit vaults. The court rules that a depositor who claims the 
loss of property from a deposit box is entitled to go to the jury 
on the issue of the bank’s negligence merely on the depositor’s 
testimony that the property was placed in the box and never 
returned. Awarding judgment against the bank for $10,000, 
the court rules that there is a presumption of negligence on the 
part of the depository once there is testimony in the case that 
the property was placed in the safe deposit box and never 
returned. 

Since a case of this type must inevitably be tried before a 
jury, the rule announced by the court would seem to place a 
bank at the mercy of a skillful perjurer whose story is simple 
and necessarily difficult to contradict. There was no suggestion 
in the present case that the depositor was not acting honestly 
and in good faith. 

The banks may now resort to contractual limitations against 
liability, but such clauses are always of dubious validity. Per- 
haps a not unreasonable stipulation in the deposit contract 
would be that which protected the bank against liability except 
where the depositor received a deposit receipt from the cus- 
todian of the vault. But such a procedure would necessarily 
have to be well publicized and would perhaps be practicable 


only in the smaller banks. 
319 
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As this case is open to the interpretation that the bank could 
be found negligent in failing to keep a record of visitors to the 
vaults and in failing to keep more than one custodian, bank 
depositories would be well advised to maintain such records and 
sufficient personnel in the larger and more frequented vaults. 
Veihelmann v. Manufacturers Safe Deposit Co., Court of Ap- 
peals of New York, 104 N.E. 2d 888. The opinion of the 
court is as follows: 


LOUGHRAN, Chief Judge.—The gist of the complaint herein can 
be stated in this single sentence: Ten thousand dollars in currency that 
had been placed by the plaintiff in a safe-deposit box which she had 
rented from the defendant company was stolen from that box in conse- 
quence of the company’s negligence. The relief demanded by the 
plaintiff is a judgment for the asserted $10,000 money loss, with interest 
and costs. 


Thus this action was one to recover a sum of money only and, that 
being so, the issues were properly tried before a jury and were properly 
submitted to them by the Trial Judge, see N.Y.Const. art. I, § 2; Civil 
Practice Act, § 425. But when the jurors failed to agree he discharged 
them and granted a motion by the defendant for dismissal of the com- 
plaint. The essence of the reason for that disposition of the controversy 
has been stated by the Trial Judge in this manner: “The plaintiff, by 
her testimony that she placed the money in her safe-deposit box and 
that when she later went to her box she found it had disappeared, has 
established a prima facie case and raised the presumption that the de- 
fendant company failed in its duty of exercising a high degree of care. ... 
The detailed and undisputed proof of each of the steps taken by the 
defendant in guarding the box and barring unauthorized access thereto 
is sufficient as a matter of law to meet the presumption of the breach 
of duty raised by plaintiff's proof. The plaintiff having the burden of 
proof of showing the breach of duty or want of care on the part of the 
defendant safe-deposit company and having failed to present any evi- 
dence on which a finding of want of due care can be based, the defendant 
is entitled to a dismissal of the complaint.” 198 Misc. 861, 871, 872, 
99 N.Y.S.2d 727, 735. The dismissal of the complaint has been affirmed 
by the Appellate Division, 278 App.Div. 685, 103 N.Y.S.2d 833. Plaintiff 
is the appellant here. 


We agree to the first of the above rulings of the Trial Judge. Indeed 
the defendant in its brief concedes the correctness of that ruling. But 
we find ourselves unable to assent to the second ruling of the Trial Judge. 


There were five witnesses for the defendant. Four were its own 
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employees, to wit: its general manager, its head locksmith, a custodian’ 
of the safe-deposit vault in question, and an attendant who relieved 
that custodian at luncheon time. The fifth and last witness for the 
defendant was an employee in the personnel department of Manufacturers 
Trust Company, an affiliate of the defendant. None of these witnesses 
for the defendant had anything to say in respect of a disappearance of 
currency from the plaintiff’s safe-deposit box. 

The following facts were undisputed: The door and lock to that 
box were well made and were of a type used by numerous safe-deposit 
companies; access to the box could be had only by means of a customer’s 
key or a duplicate thereof, and then only after the lock has been pre- 
pared through the use of a master key held by the defendant; there was 
no sign of a forcible entry of the box when it was examined following the 
assertion by the plaintiff of a loss of her currency; the defendant had 
dominion over its safe-deposit vault and a surrounding area; persons 
had on occasion gained admission to the vault without identification; no 
record was kept of the people who came in or went out; ordinarily only 
one employee of the defendant was in charge of the vault and of the 
more than nineteen hundred safe-deposit boxes that were enclosed therein. 

The question of negligence is for a jury when there is a conflict in 
the evidence or when, though there is no such conflict, fair-minded men 
can draw more than one inference from the undisputed facts. Mead v. 
Parker, 111 N.Y. 259, 262, 18 N.E. 727, 728; Salt Springs Nat. Bank v. 
Sloan, 135 N.Y. 371, 384, 32 N.E. 231, 235. In our judgment, fair- 
minded jurors could here reasonably have inferred from the undisputed 
facts a failure of the defendant to exercise in respect of its safe-deposit 
vault the due care and caution that were required during the period 
here in question. In that view, the issue of negligence was not for the 
Judge in this case but should have been left to the jury (see 9 Wigmore 
on Evidence, § 2487) . 

As we understand the words we have quoted from the opinion of the 
Trial Judge, he found that all who gave testimony herein were truthful 
witnesses. To our minds, that finding was an invasion of the right of 
the plaintiff to have the jury pass upon the credibility of the witnesses. 
cf. Loewinthan v. Le Vine, 299 N.Y. 372, 87 N.E.2d 303. 

The judgments should be reversed and a new trial granted, with 
costs to abide the event. 


DESMOND, Judge (dissenting) .— Plaintiff’s testimony was only 
this: that when she came to look for her money theretofore placed in 
her safe-deposit box in defendant’s vaults, the money was missing there- 
from. Her complaint had alleged that “through the negligence of the 
defendant the same had been theretofore taken and stolen from said safe 
deposit box.” As in every other negligence case it was, of course, the 
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burden of plaintiff to establish that the loss came about because of de- 
fendant’s failure to exercise due care. There was no affirmative proof at 
all as to how, when or by whom the removal from the box was effected. 
If leaving the money in the box had amounted to a bailment thereof 
from plaintiff to defendant, plaintiff would have carried her burden of 
proof by showing the nonreturn by defendant of the bailed property. 
The case would then have been one where “ the failure . . . to produce 
the subject of bailment when demanded, prima facie established negli- 
gence and want of due care.” Burnell v. New York Central R. R. Co., 
45 N.Y. 184, 189; Fairfax v. New York Central & H. R. R. R. Co., 67 
N.Y. 11, 14. But if the relationship was not that of bailor-bailee, then 
the dismissal of the complaint was correct, since, if the presumption 
available to bailee is not here available there was, unlike Rehmer v. 
Cappel, 246 N.Y. 613, 159 N.E. 673, no proof that any negligence of 
defendant caused or contributed to plaintiff’s loss of her currency. 
Was it a bailment? Did defendant, leasing to plaintiff a box in de- 
fendant’s vaults, with the usual double-lock system whereby each party 
had to produce a separate key for a separate lock in order to open the 
box, make defendant a bailee of whatever plaintiff put into the box, even 
when, as here, defendant never saw or handled the property or knew of 
its existence? A number of decisions, in other States, say that this is a 
true bailment, and that there is applicable thereto the traditional law 
of bailment which sets up a presumption of negligence from mere proof 
of delivery, and, on that mere showing, puts a defendant bailee to its 
excuses, if it has any. But this court, in its only modern statement on 
the subject, has taken a different view, and, we think, correctly, logically 
and justly. In Carples v. Cumberland Coal & Iron Co., 240 N.Y. 187, 


192, 148 N.E. 185, 186, 39 A.L.R. 1211, it is said: “While the status of . 


the Safe Deposit Company is therefore in some aspects that of a bailee, 
the customer’s control and possession of his box is not much different 
than would be the control and possession by a tenant of property in an 
office which he had rented from the owner of the building.” Cited in 
Cohen v. Manufacturers Safe Deposit Co., 297 N.Y. 266, 269, 78 N.E.2d 
604, 606. That language was designed to point out that, as to property 
left in a safe-deposit box, the box holder himself retains a measure of 
control and possession. That being so, there is no bailment, since a 
necessary feature of every bailment is a transfer of possession to the 
bailee (Lawson on Bailments, p. 10; Schouler’s Bailments and Carriers 
[3d ed.], p. 2; Phelps v. People, 72 N.Y. 334, 357; Collins v. Bennett, 46 
N.Y. 490, 494; 6 Am.Jur., Bailments, pp. 178, 189; 8 C.JS., Bailments, 
§ 1 et seq., p. 222; Sturm v. Boker, 150 U.S. 312, 329, 14 S.Ct. 99, 104, 37 
L.Ed. 1093. “One of the essential elements of a bailment is that the 
property be taken into the possession of the bailee.” Osborn v. Cline, 
263 N.Y. 434, 437, 189 N.E. 483, 484. “It is the element of lawful pos- 
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session, however created, and duty to account for the thing as the 
property of another that creates the bailment, regardless of whether 
such possession is based on contract in the ordinary sense.” Foulke v. 
New York Consol. R. R. Co., 228 N.Y. 269, 275, 127 N.E. 237, 239, 
9 A.L.R. 1384; Armstrong v. Sisti, 242 N.Y. 440, 444, 152 N.E. 254, 256. 
“A bailment implies the delivery of a chattel, and to subject one to 
liability as a bailee it is a constituent that he had voluntarily assumed 
or retained the custody of the chattel alleged to have been bailed.” 
Pattison v. Hammerstein, 17 Misc. 375, 376, 39 N.Y.S. 1039, 1040. “In 
other words, the common law, with its characteristic horse sense, makes 
a virtue out of necessity, growing out of the fact that, where the bailee 
has the exclusive and undivided possession of the goods, he must also 
have the exclusive means of showing what became of them. Where the 
reason of the law ceases, the law ceases. For reasons which must be 
perfectly manifest to any thinking person, the rule referred to does not 
obtain or apply where the bailee does not have the exclusive and un- 
divided possession of the property.” Lemnos Broad Silk Works v. 
Spiegelberg, 127 Misc. 855, 858, 217 N.Y.S. 595, 598. 


The reason for the rule which creates a presumption of negligence 
from a mere nondelivery of a bailed chattel, is stated plainly in our 
cases. “This rule proceeds either from the assumed necessity of the 
case, it being presumed that the bailee has exclusive knowledge of the 
facts and that he is able to give the reason for his nondelivery, if any 
exist, other than his own act or fault, or from a presumption that he 
actually retains the goods and by his refusal converts them.” Claflin v. 
Meyer, 75 N.Y. 260, 262, citing Schmidt v. Blood, 9 Wend. 268. Neither 
of those presumptions can have any reasonable relation to the loss of an 
article from a safe-deposit box, when the box can be opened only by 
joint use of two different kinds of keys held by lessor and lessee, respec- 
tively, and where the lessor of the box has not in any manner taken 
custody of the property in the box, but has mercly made the use of that 
box available to the lessee customer. This was not a bailment since 
defendant never had any custody of the money—certainly not the ex- 
clusive custody and possession thereof. The peculiar rules as to proof 
in bailment cases have, therefore, no application, and, since any recovery 
by this plaintiff was solely on the bailment rule, there was a failure of 
proof, and the complaint was rightfully dismissed. 


There is another reason why defendant, after all the proof was in, 
was entitled to judgment. “If, either in the course of his [plaintiff’s] 
proof or that of the defendant, it appears that the goods have been lost 
by theft, the evidence must show that the loss arose from the negligence” 
of the alleged bailee, Claflin v. Meyer, supra, 75 N.Y. at page 264; 
Castorina v. Rosen, 290 N.Y. 445, 447, 49 N.E.2d 521, 522. Even a 
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bailee for hire, “is only bound to take the same care of the goods as of 
his own, and if they be stolen or embezzled by his servant, without gross 
negligence on his part, he is not liable.” Schmidt v. Blood, supra, 9 
Wend. at page 271. If, as the jury could have found on her testimony, 
this plaintiff did leave the currency in the box and did not herself take 
it out, then its removal therefrom must have been a theft. Indeed, the 
complaint alleges that it was “stolen.” There is nothing in this testi- 
mony from which it could be found that any negligence of defendant 
had anything to do with that theft, so defendant was not liable, under 
the rule of the cases just above cited in this paragraph. 


The judgment should be affirmed, with costs. 


LEWIS, CONWAY and FROESSEL, JJ., concur with LOUGHRAN, 
C..d. 

DESMOND, J., dissents in opinion in which DYE and FULD, JJ., 
concur. 

Judgments reversed, etc. 





Bank’s Prepayment Charge on Loan 
Held Usurious 


In the recent decision of Feldman v. Kings Highway Sav- 
ings Bank, 278 App. Div. 589, 102 N. Y. S. 2d the Appellate 
Division of the New York Supreme Court ruled that, assum- 
ing a prepayment charge constituted interest, there could be 
no usury unless all payments on account of interest including 
the charge aggregated a sum greater than could legally have 
been earned had the debt continued to its earliest maturity 
date. The subsequent decision of Lyons v. National Sav. 
Bank of City of Albany, Albany County Court, 110 N.Y.S. 2d 
564, specifically holds that the prepayment charge is interest 
and holds a savings bank liable under the New York usury 
laws where the total payments exceeded the amount the loan 
could have earned had it continued to its earliest maturity date. 


The opinion of the court is as follows: 


SCHENCK, J.—This is a motion by the defendant for an order 
pursuant to Rule 112 of the Rules of Civil Practice for judgment on 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1564. 
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the pleadings, and also for summary judgment in favor of the defendant 
pursuant to Rule 113. Although there do not appear to be formal 
motion papers submitted by the plaintiff, the matter is apparently 
regarded by both parties to encompass a cross motion by the plaintiff 
to dismiss the answer as being insufficient as a matter of law. 

In substance, the pertinent facts are as follows: The plaintiff en- 
tered into a mortgage extension agreement with the defendant on 
March 25, 1949. The debt then outstanding amounted to $2,595. The 
extension agreement was to run to March 25, 1954. The interest pay- 
ment during the first couple of months of this period was to be at the 
rate of four percent per annum; subsequently it was to be at the rate 
of four and one-half percent per annum. The principal sum was to be 
reduced at the rate of $15 per month, and the mortgagor was to have 
the privilege of paying up to $1,000 on account of principal in addition 
to the $15 monthly payments during any calendar year. 

On July 21, 1950, the principal balance outstanding on the mortgage 
was $2,416.30. Plaintiff contends that she attempted on that date to 
pay this outstanding principal balance, and that the defendant refused 
to take pre-payment unless she paid a bonus of three percent on the 
original amount of the mortgage which had been executed by her hus- 
band in 1944, and which was $3,500. The bonus accordingly demanded 
by the bank was $105. This amount was paid and the mortgage 
satisfied. 

Plaintiff now contends that the demand for the $105 bonus amounted 
to usury, and this action is brought under Section 108 of the Banking 
Law to recover the penalty provided for usury, which is twice the entire 
amount of interest paid. 


Two questions must first be answered. Does the $105 bonus con- 
stitute interest? Secondly, if it does constitute interest, did all pay- 
ments on account of interest aggregate a sum greater than the interest 
that could lawfully have been earned had the debt continued to the 
earliest maturity date? 


With respect to the first question, the bonus of three percent on the 
original principal sum has not been characterized as interest by the de- 
fendant bank, nor was it set up as interest in any agreement between the 
parties hereto, or in the original mortgage agreement between the plain- 
tiff’s husband and the defendant. The sum, however, has to be charac- 
terized in some manner. I do not believe that terminology alone can 
affect its intrinsic character. Whether the amount be called a bonus or 
a penalty or anything else, is immaterial. The fact remains that it was 
a sum demanded by the defendant bank and paid by the plaintiff as an 
integral part of a loan of money, the security for which was the mort- 
gage. It is true that the defendant did not need to accept pre-payment. 
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However, the fact remains that it did, and that some basis must be 
recognized for the acceptance of the sum. I fail to see any other basis 
to which this payment may be ascribed other than what, in legal effect, 
must be characterized as interest. I therefore find that the first ques- 


tion must be answered in the affirmative. 


I am aware that the $105 was not paid specifically in consideration 
of the making of a loan or of forbearance of money. As I have stated, 
however, I can only recognize that the payment was so integrated 
into the loan transaction that it became a part of the repayment thereof, 
and as such cannot be regarded as anything except interest in the ac- 
cepted sense of the word within the meaning of the Banking Law. 
Furthermore, I am not unmindful of the most recent and presumably 
prevailing decision upon this point, the case of Feldman v. Kings High- 
way Savings Bank, 278 App. Div. 589, 102 N. Y. S. 2d 306. That 
decision, however, brings us squarely to the second question, which must 
be answered. In the Feldman case, the Court found in reversing a 
decision of the Supreme Court at Special Term that, even if the bonus 
involved was regarded as interest, all payments on account of interest 
did not aggregate a sum greater than the law allows, to wit, six percent, 
had the debt continued to its earliest maturity date. 


In the case at hand, and using the figures submitted in connection 
with the defendant’s memorandum of law, the amount of interest that 
was collected prior to July 21, 1950, from the date of the start of the 
extension period, totaled $148.22. This included interest for a short 
period at four percent and for the balance of the period at four and 
one-half percent, as provided in the extension agreement. During this 
period the lawful interest that could have been charged, to wit, six 
percent, would have entitled the bank to $197.70, so that for the period 
prior to the pre-payment date the bank could have charged the addi- 
tional sum of $49.48, representing the difference between these two 
figures. From July 21, 1950, to the earliest possible maturity date, 
which would have been October 15, 1952, according to the bank 
schedule, interest at four and one-half percent would have amounted 
to $40.50 and for the same period would have amounted to $54.01 if 
computed at the maximum legal rate of six percent. Accordingly, at 
the time at which the bank received the additional $105 it could only 
legally have received an additional $54.01, under the terms of the 
agreement. If the balance owing on the date of the pre-payment is 
to be used as the criterion, therefor, there has been an excess charge 
of $50.99. 

If, however, to regard the matter from the most favorable light with 
respect to the defendant bank, consideration is given to the fact that six 
percent could have been charged prior to the date of pre-payment, and 
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six percent could have been charged thereafter, the bank would have 
been entitled to a total of the differences between the $197.70 and 
$148.22 above referred to, for the earlier period, and the $54.01 and 
$40.50 subsequently mentioned for the latter period. The total of these 
two differences would amount to $62.99. This sum would become the 
maximum excess over the amount of interest covered by the extension 
agreement to which the bank would be entitled and still remain within 
the six percent limitation fixed by law. The $105 collected is $42.01 in 
excess of this amount. 

I therefore hold that the facts herein upon this point are sufficiently 
different from those of the Feldman case to distinguish the result which 
must be reached here from that of the Feldman case. If a contrary rule 
could be sustained, it would mean that banks and other lending in- 
stitutions could by indirection achieve results that are prohibited by 
law. The facts of this case do not represent an isolated instance. This 
is manifest in view of the practices of lending institutions in establishing 
fixed percentages, or, on occasion, fixed sums for the privilege of pre- 
payment of loans prior to the maturity date. The purpose of the laws 
against usury is to protect .people from entering into agreements to 
which they may be driven by force of circumstances pursuant to which 
they would be compelled to pay exorbitant rates of interest. Under 
the conditions of fluctuation in modern normal life, circumstances often 
arise in the course of a mortgage term which make it necessary for a 
mortgagor to dispose of his property. Changes in family status, changes 
in location of jobs, loss of employment, and many other factors enter 
into this picture. If the law desires to protect people from usurious 
rates of interest at the inception of a mortgage agreement, it would be 
inconsistertt ‘to permit people to be assessed additional penalties, pre- 
miums or bonuses when because of no fault of theirs they are com- 
pelled to dispose of the mortgaged premises. In my opinion, under 
existing law, they should be permitted to do so by paying no more 
than the interest rate prescribed in the Banking Law. Of course, a 
person who gives a mortgage without an acceleration of payment clause 
has placed himself in a position where he cannot satisfy the mortgage 
if the bank or other lending institution refuses to let him so satisfy it 
before the maturity date. That, however, is a different proposition 
than permitting a mortgagee to collect usurious interest if pre-payment 
is allowed. It is true that in the case at hand the amount involved is 
small and barely in excess of the legal six percent. However, if the 
principle is upheld. that bonuses such as that under consideration here 
are legal, any amount could be required. Laws basically designed to 
protect the public should not be interpreted to reach this result. 


The defendant refers to Meaker v. Fiero, 145 N. Y. 165, 39 N. E. 714, 
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as authority for settlement of the question at issue. I believe it is clear 
that the Meaker case is good authority for all points cited therein, but 
I fail to see that the facts therein coincide with those involved in this 
case. The fact that the amount of the bonus herein so clearly exceeds 
the legal interest rate, in my opinion, distinguishes this case from 
authorities which might otherwise appear to be contrary. I do not 
agree with the plaintiff that the pleadings herein permit disposition of 
this matter on the theory of duress and coercion under the authority 
of Kilpatrick v. Germania Life Insurance Co., 183 N. Y. 163, 75 N. E. 
1124. In view of the conclusion that I have reached, however, in- 
dependent of the rule set forth in that case, further consideration of this 
point is immaterial. 


An order may accordingly be entered striking out the answer herein 
as being insufficient as a matter of law. Defendant’s motions are denied. 


Supplemental Opinion 


In my previous opinion upon this case, I found that the defendant 
had violated the provisions of law relative to usury and that the plain- 
tiff was entitled to recovery. The defendant now contends that even if 
this be the case, the plaintiff should not recover under Section 108 of the 
Banking Law, but should be limited to recovery under the provisions 
of the General Banking Law relative to usury. Section 370, etc. I am 
unable to agree with this position, and I am constrained to hold that the 
plaintiff is entitled to recover double the total amount of interest paid 
since March 25, 1949, in accordance with Section 108 of the Banking 
Law. Plaintiff computes this sum to be $506.44. My own computation, 
from the schedule submitted by the defendant, would indicate that the 
amount should be slightly more, but in view of the demand made by the 
plaintiff, I will direct that judgment be entered in the aforesaid sum of 
$506.44. 


I base my conclusion upon the fact that for the purposes of pre- 
venting usury under Section 108 of the Banking Law, the Legislature 
intended the provisions of that Section to cover savings banks as well 
as commercial banks. I am cognizant of the fact that Section 2 of the 
Banking Law distinguishes between a “bank” and “savings bank.” I 
believe, however, that that distinction was never intended to apply to 
restrictions against usury. Section 2, although distinguishing between 
banks and savings banks, includes a parenthetical clause stating, in 
effect, that the distinguishing definition applies “unless a different mean- 
ing appears from the context.” As far as I can determine, the courts 
have always held that the context of Section 108 is such as to include 
savings banks. For example, in East New York Savings Bank v. Lang, 
261 App. Div. 981, 26 N. Y. S. 2d 21, it was held that the defense of 





i 
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usury under Section 108 was available to a defendant who was sued 
by a savings bank. This position is further buttressed by the fact that 
the courts have often held that Section 108 is applicable to industrial 
banks and private bankers, even though, on its face, it may be con- 
strued as referring only to “banks” and trust companies. Accordingly, 
I reached the conclusion that the literal interpretation of Section 108 
urged by the defendant is not only without basis but is contrary to 
judicial interpretation and precedent, even though the precise point 
may not have been specifically passed upon. 





Collecting Bank as Holder in Due Course 


Drawer gave payee a check for $600 in payment for mer- 
chandise. Payee deposited the check with the plaintiff bank 
for collection. The drawee dishonored the check, payment 
having been stopped by the drawer. In the meantime the 
plaintiff bank had permitted the payee to check against the 
uncollected proceeds. In a suit by the plaintiff bank against 
the drawer the court held that the bank was a holder in due 
course and was entitled to recover on the check. Hancock v. 
State Nat. Bank of Texarkana, Ark., Supreme Court of 
Mississippi, 56 So. 2d 819. 


KYLE, J.—The State National Bank of Texarkana, Arkansas, as 
plaintiff, recovered a judgment in the Circuit Court of Lee County 
against L. D. Hancock, doing business as L. D. Hancock and Company, 
defendant, for the sum of $559.92, and from that judgment Hancock 
prosecutes this appeal. 

The action was based upon a check drawn by J. D. Hancock and 
Company on the Peoples Bank and Trust Company of Saltillo, Missis- 
sippi, and payable to the order of C. B. Standridge. The check was 
dated November 29, 1948, and was endorsed and delivered to the Mc- 
Collum Candy Company of Texarkana, Arkansas, and was then en- 
dorsed by the McCollum Candy Company and delivered to the State 
National Bank of Texarkana on December 2, 1948, and the full amount 
of the check was immediately credited to the checking account of the 
McCollum Candy Company by this bank. The check was then for- 
warded by the Texarkana bank through regular banking channels to 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 88659, 645. 
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the Peoples Bank and Trust Company for payment. Payment of the 
check was refused by the Peoples Bank and Trust Company, and the 
check was returned to the Texarkana bank on December 13, and writ- 
ten across the face of the check were the words “Payment stopped.” 

The plaintiff in its declaration alleged that it was the legal holder of 
the check in due course and for a valuable consideration, and that at 
the time it acquired title to the check it had no notice of any infirmity 
in the instrument or any defect in the title of the McCollum Candy 
Company. 

There is no material conflict in the testimony of the witnesses. Stand- 
ridge was engaged in selling candy which he obtained from the McCol- 
lum Candy Company of Texarkana, and which he delivered to the pur- 
chasers from a truck. On November 29, 1948, Standridge sold to Han- 
cock a quantity of candy and delivered the same from his truck at 
Tupelo, Mississippi, and Hancock issued to him the above mentioned 
check in payment of the purchase price of the candy. Standridge re- 
turned to Texarkana on December 2 and endorsed and delivered the 
check to the McCollum Candy Company, and the McCollum Candy 
Company immediately endorsed the check and deposited it to its credit 
in the State National Bank of Texarkana, as stated above. The deposit 
slip issued by the bank to the McCollum Candy Company had printed 
on the reverse side thereof the following: “In receiving items for de- 
posit or collection, this bank acts only as depositor’s collecting agent 
and assumes no responsibility beyond the exercise of due care. All 
items are credited subject to final payment in cash or solvent 
credits. . . .” 

Hancock testified that he purchased the candy from Standridge on 
November 29, and that the candy was immediately delivered to him, 
but that the candy was packed in large cases and he did not examine it 
until several days later, when he found that it was in poor condition and 
was unsalable, and that he stopped payment on the check for that rea- 
son. Standridge, after complaint had been made about the candy, came 
back to Tupelo, took up the candy, and agreed to return the check which 
had been issued to him for the candy. 

W. B. Oglesby, Vice President of the Texarkana bank, testified in 
answer to interrogatories propounded to him, that on December 2, 1948, 
the McCollum Candy Company was in serious financial straits; that 
when the check was presented to his bank by the candy company for 
credit on that date the bank teller referred the matter to him, and that, 
after examining the credit rating of the drawer of the check he instructed 
the teller to handle the item and credit it to the account of the Mc- 
Collum Candy Company so that the company could immediately with- 
draw the funds or any part thereof; and that the check was therefore 
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purchased by the bank from the McCollum Candy Company by the de- 
posit of the check to the credit of the candy company and by the bank 
permitting the candy company to make immediate withdrawals against 
the deposit on the same day. Oglesby testified further that the bank at 
that time had no knowledge that Hancock was dissatisfied with the 
candy purchased from Standridge or that he intended to stop payment 
on the check, and that it was not until a week or more after the check 
had been returned unpaid that G. C. McCollum stated to him that “it 
appeared he would have to refund the amount of this check but that he 
did not have the money.” Oglesby stated further that “In view of Mc- 
Collum Candy Company’s financial condition, we certainly would not 
have given McCollum Candy Company immediate credit for this item 
and allowed it to check against the proceeds if we had had any such 
notice or information that the maker, L. D. Hancock & Company, would 
not honor it when we had it presented for collection in the ordinary 
course of our business.” 


The McCollum Candy Company had on deposit with the bank on 
December 2, $441.66. The amount of the check deposited was $559.92. 
On the same day checks aggregating the sum of $859.82 were paid from 
the account, leaving a balance at the close of business on that day of 
$141.76. The bank ledger sheets showing the details of the checking ac- 
count of the McCollum Candy Company during the month of Decem- 
ber were introduced in evidence and showed that other deposits were 
made to the credit of the account on December 3 and December 6, and 
that checks aggregating the sum of approximately $4,150.00 were paid 
by the bank and charged against the account during the 10-day period 
from December 3 to December 13, the day on which the bank received 
notice that the Hancock check had been dishonored. The balance on 

\ deposit December 13 was $139.68. Oglesby testified that he had received 
information by telephone or otherwise prior to December 13 that two 
other checks aggregating the sum of $2,000.00 drawn on a bank in Cleve- 
land, Ohio, which had been credited to the account of McCollum Candy 
Company, were being returned unpaid, and that on December 27 the 
bank closed the account by a bookkeeping entry of a credit of $2,428.27, 
which was charged against the bank’s general account of “Losses and 
Recoveries.” 


At the conclusion of the testimony the plaintiff and the defendant 
each made a motion for a peremptory instruction. The motion of the 
defendant was overruled and the motion of the plaintiff was sustained. 
The jury under the instruction of the court returned a verdict for the 
plaintiff and judgment was entered thereon. 


In their briefs the attorneys for the appellant argue two points on 
this appeal: (1) That the appellee was not a holder in due course be- 
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cause the check was overdue when deposited; and (2) that the appellee 
accepted the check for collection only, and should not have been per- 
mitted to vary or contradict the written agreement on the back of the 
deposit slip by offering proof to show that the McCollum Candy Com- 
pany was permitted to make immediate withdrawals against the account. 

We do not think that the check was overdue when it was accepted 
by the appellee on December 2. Section 227, Code of 1942, provides 
that “A check must be presented for payment within a reasonable time 
after its issue or the drawer will be discharged from liability thereon to 
the extent of the loss caused by the delay.” And Section 234, Code of 
1942, provides that: “In determining what is a ‘reasonable time’ or an 
‘unreasonable time’ regard is to be had to the nature of the instrument, 
the usage of trade or business if any with respect to such instruments, 
and the facts of the particular case.” 

We have in this case no question as to the discharge of an endorser 
by delay in the presentation of the check for payment, or as to a loss 
sustained by the drawer of the check caused by the failure of the bank 
on which the check was drawn after the check was issued and before it 
was presented for payment. And in the absence of any special circum- 
stances, the authorities are practically uniform in holding that the trans- 
feree of a check is not put upon inquiry and chargeable with notice of 
possible equities in the drawer, by reason of the fact that the check was 
dated three, four or five days before the date of the transfer. 


In the case of First National Bank of Rochester v. Harris, 1871, 108 
Mass. 514, the Court held that one who receives in the regular course of 
business in good faith and for value, within a reasonable time after date, 
a check on a bank, drawn payable to order and endorsed in blank by 
the payee takes it free from equities between the original parties of 
which he had no notice. And in that case the Court held that where a 
check on a bank in Boston was sent from Boston by mail to Rochester 
in New York and there bought four days after its date, and was pre- 
sented for payment two days afterwards, the buyer was not subject to 
equities existing between the original parties, of which he had no notice, 
either on the ground that the lapse of time between the date of the check 
and his purchase of it should have put him upon inquiry, or on the 
ground of unreasonable delay in making presentment. 

In the case of Citizens’ State Bank v. Cowles, 89 App. Div. 281, 86 
N. Y. S. 38, 41, the Court said that where there is no dispute as to the 
facts, the question of what was a reasonable time for the presentation 
of a check was one of law; and the Court held that in the absence of bad 
faith, a check dated in a suburb of New York on June 1 and transmit- 
ted in course of business to Kansas, arriving there on June 8, is not 
overdue to such an extent as to put a purchaser on inquiry, or raise a 
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presumption that he knew of any defense existing between the original 
parties. In that case the Court said: “If the defendant had established 
that the check was fraudulently procured from her, it is undoubtedly 
the law that the plaintiff would be called upon to establish that it not 
only paid value for the same, but the circumstances under which it be- 
came the holder. Citizens’ National Bank v. Weston, 162 N. Y. 113, 56 
N. E. 494. But in the case now before us there was no fraud. The most 
that can be said is that there was a breach of the warranty; but this is 
not a defense to the check in the hands of an innocent purchaser for 
value, as the evidence supplied by the defendant conclusively establishes 
the plaintiff to be, aside from the legal presumptions which arise from 
the mere fact of the plaintiff’s possession.” 


In Hudson Boiler Mfg. Co., Inc., v. Cardillo, 106 Misc. 476, 174 
N. Y. S. 638, the Court held that the transferee of a check was not put 
upon inquiry and chargeable with notice of possible equities in the 
drawer, by reason of the fact that the check was dated four days before 
date of transfer. In the case of Merchants’ & Planters National Bank 
of Union v. Clifton Mfg. Co., 56 S. C. 320, 33 S. E. 750, the Court held 
that a check drawn on Christmas Eve does not become stale in six days, 
so as to put the bank on inquiry upon its presentation at the end of 
that period. 


The appellant cites the case of Sunflower Compress Company v. 
Clark, 165 Miss. 219, 144 So. 477, 145 So. 617, in support of his conten- 
tion that a reasonable time for presentment of a check on a bank where 
the person receiving the same and the bank on which it is drawn are in 
the same community is not later than the next business day after it is 
received. But that case was a case in which the sheriff had received the 
check in payment of taxes and had been guilty of delay in depositing 
the check until after the bank had failed four days later; and the Court 
held that there was an inference of negligence and that the tax collector 
might be held liable to the extent of the loss caused by the delay in pre- 
senting the check for payment. In the case of Moritz v. Nicholson, 
Sheriff and Tax Collector, 141 Miss. 531, 106 So. 762, which is cited by 
the appellant in his brief, the Court also had before it a case in which 
the check had been issued in payment of taxes and the bank on which 
the check was drawn failed two days later. These cases have no applica- 
tion to the facts presented in the record that we now have before us. 
Hancock’s check was drawn on November 29 and was transferred to the 
Texarkana bank on December 2. The check at that time was not over- 
due to such an extent as to put the Texarkana bank on inquiry, or raise 
a presumption that the bank knew of any defenses existing between the 
original parties; and there was no unreasonable delay in the present- 
ment of the check for payment. 
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The Texarkana bank on the same day that it accepted the check 
permitted the McCollum Candy Company to withdraw the funds repre- 
sented by the deposit, and in doing so became a holder for value of the 
check. Bank of Gulfport v. Smith, 132 Miss. 63, 95 So. 785, 786. In the 
Bank of Gulfport case the Court said: “In this case under the deposit 
slip the bank originally received the check for collection under the terms 
as therein stated. By the issuance of this slip it did not become a holder 
for value. Subsequent thereto that same day, however, it permitted this 
exact amount to be withdrawn by the auto company. By this act it 
waived the right to hold the check only for collection and became a 
holder for value of the check.” 


In the case of Branham v. Drew Grocery Company, 145 Miss. 627, 
111 So. 155, 158, this Court quoted with approval the following state- 
ment which appears in the A.L.R. case note to Old National Bank v. 
Gibson, 105 Wash. 578, 179 P. 117, 6 A.L.R. 247: 


“Where the one making the deposit of the proceeds of a negotiable 
_instrument upon presenting it to the bank has a regular account upon 
which he is drawing checks and making deposits from day to day, and 
the proceeds are credited in such an account, it frequently becomes dif- 
ficult to decide whether or not he has drawn all or even a part of the 
proceeds of the particular instrument in question. The courts have, for 
this purpose, adopted the maximum that ‘the first money in is the first 
money out.’ That is, a man may draw out an amount of money equal 
to the amount he had in the account when he deposited the proceeds, 
not including the credit of the proceeds, and he will not be considered 
as having drawn upon the proceeds; but whatever amount he draws in 
excess of that amount will be held to have been drawn upon the pro- 
ceeds, even though by later deposits he has kept his account at all times 
good to an amount equal to or far in excess of the amount of the pro- 
ceeds. And the depositor is held to have exhausted the credit obtained 
by the instrument when he has drawn out an amount equal to the 
amount of its proceeds, plus what he had in the account when the credit 
was entered, even though before or after drawing, he deposits more 
than he draws. 


“It has been held that a bank which places the proceeds of a nego- 
tiable instrument to the credit of the holder in his regular deposit ac- 
count and honors his checks to the full amount of his account as it stood 
at the time of the deposit, including the proceeds, before it has notice 
of any infirmity in the paper, is a holder in due course even though, be- 
cause of subsequent deposits, there never was a time when there was 
not in the account sufficient funds to redeem the instrument, the hold- 
ings being based upon the theory that ‘the first money in is the first 
money out.’ City Deposit Bank v. Green, 1906, 130 Iowa 384, 106 N. W. 
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942 (see quotation from this case, infra); Fox v. Bank of Kansas City, 
1883, 30 Kan. 441, 1 P. 789; Dreilling v. First National Bank, 1890, 43 
Kan. 197, 23 P. 94, 19 Am. St. Rep. 126; Farmers’ & M. Bank v. Quase- 
barth, 1919, 104 Kan 422, 179 P. 300; First National Bank v. McNairy, 
1913, 122 Minn. 215, 142 N. W. 139, Ann. Cas. 1914D, 977 (see quota- 
tion infra); Merchants’ Nat. Bank v. Santa Maria Sugar Co., 1914, 162 
App. Div. 248, 147 N. Y. S. 498, affirmed in 1917, 220 N. Y. 732, 116 N. E. 
1061; United States Nat. Bank v. McNair, 1894, 114 N. C. 335, 19 S. E. 
361; United States Nat. Bank v. McNair, 1895, 116 N. C. [550], 551, 21 
S. E. 389; Standing Stone Nat. Bank v. Walser, 1913, 162 N. C. 53, 77 
S. E. 1006; Northfield Nat. Bank v. Arndt, 1907, 132 Wis. 383, 112 N. W. 
451,12 L. R. A, N S., 82.” 


In the case of Love, Superintendent of Banks v. Kraft-Phenix Cheese 
Corporation, 162 Miss. 460, 139 So. 393, 394, which is cited by the ap- 
pellant in his brief, this Court, in commenting upon the decision in the 
case of Bank of Gulfport v. Smith, supra, said: “What the court there 
decided was that a bank with which commercial paper has been de- 
posited for collection, and which thereafter advances money to the de- 
positor on the faith of the deposit, before notice of infirmities in the 
paper, becomes the holder of the paper in due course for value.” 


There is no conflict in the evidence, and in view of what we have 
stated above, the appellee had become the holder of the check in due 
course for value, and the court committed no error in sustaining the 
appellee’s motion for a directed verdict and the judgment of the lower 
court is affirmed. 


Affirmed. 
ALEXANDER, HALL, LEE, and ARRINGTON, JJ., concur. 





Arkansas Departs from Strict Bank 
Liability on Forged Checks 


Under the Negotiable Instruments Law a bank cashing a 
forged check may not charge the check against the depositor’s 
account unless the depositor “is precluded from setting up the 
forgery.” Banks have * saya contended that a depositor’s 
failure to discover the forgery, within a reasonable time, from 
an examination of his bank statements is sufficient to protect 
a bank from liability. In Worthen Bank & Trust Co. v. Kelley- 
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Nelson Const. Co., 245 S.W.2d 405, the Supreme Court of 
Arkansas recently considered the authorities and pointed out 
the following differing views, the third of which it approved: 


(1) Those courts which hold the bank liable for forgery, 
even though the depositor never examined the monthly bank 
statement or his cancelled checks; 


(2) Those courts which hold that the depositor is liable as 
a matter of law for failure to examine the monthly bank state- 
ment and cancelled checks with sufficient particularity to dis- 
cover the forgery; 

(3) Those courts which hold that it is a question for the 
jury to determine whether the depositor exercised ordinary care 
in examining the monthly bank statement and cancelled checks 
even though the examination was not made with sufficient par- 
ticularity to discover the forgery. 

The opinion of the court is as follows: 


SHIELDS M. GOODWIN, Special Justice. —On April 1, 1948, 
O. Larry Kelley and Louis C. Nelson, became partners in the construction 
business in Little Rock under the firm name of Kelley-Nelson Construc- 
tion Company (hereinafter called the company), plaintiff in the court 
below and appellee here. The company engages in the construction of 
commercial buildings in the $25,000.00-$75,000.00 price range. During 
the year ending April 1, 1950, it did approximately 30 jobs, and, at the 
time of the trial, had six buildings under construction. 

Throughout the relevant period (the eleven-month period beginning 
May 12, 1949), the company maintained an account in the Worthen 
Bank & Trust Company, of Little Rock (hereinafter referred to as the 
bank), defendant in the court below and appellant here. The partners 
were the only persons authorized to sign checks against this account. 
Over the period in question, Mrs. Katheryn Eldridge, who was employed 
by the company as a part-time bookkeeper, forged Nelson’s name to 24 
checks in the amount of $400.00 each and to one check for $200.00 against 
the company’s account. She had no confederates, either in the bank or 
in the company, who assisted her in perpetrating the fraud. The bank, 
after applying the usual protective measures, paid the checks and charged 
them to the company’s account, believing them to be genuine. 

In accordance with its custom with all its depositors, the bank mailed 
the company on or about the last day of every month all cancelled checks 
against the company’s account which had been paid during that month 
and a statement which showed the company’s balance at the beginning 
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of the month, all debits against, and credits to, the account during the 
month, and the company’s balance at the end of every day during the 
month on which there was a debit or credit. The partners examined 
the cancelled checks and statements in a manner that will be more fully 
described later, but did not find the 25 unauthorized charges (about two 
each month) which the bank made to the company’s account (As will 
be seen later, the original forged checks had been removed by Mrs. 
Eldridge). The forgeries were discovered for the first time by a firm of 
certified public accountants which, in April 1950, in due course audited 
the company’s books for its fiscal year, which ended March 31 of that 
year. 


Promptly after the accountants reported the forgeries to the com- 
pany, it made demand upon the bank for repayment to it of the total 
amount of the forged checks. The bank declined to make restitution, 
taking the position that the loss must fall upon the company by reason 
of its failure for eleven months to examine the cancelled checks and 
bank statements with sufficient particularity to discover the fraud; 
whereupon the company sued the bank for $9,800.00. 


The trial court overruled the bank’s motion for a directed verdict in 
its favor. At the close of the trial, the court instructed the jury upon 
the law of the case. By a nine to three verdict, the jury found for the 
company. While the bank objected to the court’s rulings on several of 
the instructions offered by each party, it does not seriously contend, and, 
in its brief, does not even argue, that the court’s rulings on any of the 
instructions given or refused were erroneous, except, of course, that it 
does strenuously maintain that there was not sufficient testimony to 
take the case to the jury and that the court below erred in not giving 
the peremptory instruction in favor of the bank. 


The sole question on this appeal, therefore, is whether the court 
erred in refusing to grant the bank’s motion for a directed verdict. 


At this point, reference is made to the audit and to the manner in 
which the forgeries were discovered. It was not until the third day that 
the accountants suspected that anything was wrong with the company’s 
books. At that time, they found the record of a payroll check for $22.15 
which was still outstanding, although it had been drawn several months 
before. They then checked the bank statement for the month in which 
the charge appeared and found that a check for $122.15 against the 
account had been paid in that month. Through the courtesy of the 
bank, the accountants and Kelley then looked at the picture machine 
in the bank and saw the check for $122.15, payable to the order of 
Katheryn Eldridge. Kelley thereupon advised the accountants that the 
company had never paid her that much on any payroll check. This led 
to a sweeping and searching investigation of all of the company’s checks 
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that had been paid since March $1, 1949, and a comparison of these 
checks against the monthly bank statements as well as against the com- 
pany’s books. The result was the discovery that she had forged the 25 
checks sued on, 


The forgeries were very skillfully accomplished. In fact, the bank 
first denied that the checks had been forged. One of its tellers testified 
that it is possible that they were traced, adding that he conscientiously 
believed at the time he passed them that they were Nelson’s signatures; 
and the bank’s vice-president and cashier said that he would have passed 
them as genuine (As is pointed out later, the good faith of the bank in 
paying the checks is not, under the circumstances of this case, material) . 
The bank later conceded that the checks sued on were forgeries. 


The accountants also discovered four additional checks (including 
the one for $122.15 described above), each of which was in the amount 
of approximately $122.15 and had been raised by $100.00. Mrs. Eldridge 
was the payee and endorser on these as well as on the checks upon which 
this suit was brought. The company did not sue on the checks which 
Mrs. Eldridge had raised for the reason that one of the partners signed 
at least one of them before the words containing the amount had been 
written in, thereby making it possible for her to raise it. 


Mrs. Eldridge, of course, made no entries on the journal or on the 
check stubs reflecting any of the checks which she had forged. More- 
over, when the audit was made in April 1950, the 29 original cancelled 
checks which had been forged or raised were not found among the checks 
which the bank had returned to the company, Mrs. Eldridge evidently 
having destroyed them as soon as she was able to abstract them from 
the monthly statements in which they were enclosed. The record, how- 
ever, contains photostatic copies of these checks which were made from 
the bank’s records. 


The record also contains eight originai cancelled checks, which were 
apparently but not actually genuine. All of them were drawn on the 
appellant bank. They ranged in amounts from $234.65 to $1,044.30, and 
totalled $5,609.00. The payees were concerns with which the company 
did business. The checks bore the forged signature (as maker) of 
Nelson; and the endorsements of the payees were likewise not genuine. 
The checks were never delivered to the payees and, according to the 
undisputed testimony of a vice-president of the Union National Bank of 
Little Rock, whose endorsement appears on their reverse side, the 
stamped endorsement of that bank on the checks was not genuine. More- 
over, according to the uncontradicted testimony of the vice-president 
and cashier of the appellant bank, the “paid” perforation cancellation of 
these eight checks was likewise not genuine. In other words, they were 
entirely fabricated by Mrs. Eldridge, and are described in the record as 
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“fictitious facsimiles.” Her evident purpose in “getting up” these checks 
was not only to “throw off” the accountants as well as the company but 
also to make it appear to Kelley and Nelson that the company had, in 
the regular course of business, paid out these substantial amounts, thus 
depleting the company’s balance in the bank and correspondingly reduc- 
ing the amount of the shortage occasioned by her fraud. While these 
checks have no direct bearing on the issues, we mention them to show 
how “clever” Mrs. Eldridge was and the lengths to which she went in 
accomplishing her oblique and nefarious purpose and in concealing her 
fraud. 


We come now to a consideration of the law of the case. Notice 
should first be taken of certain evidence offered by the bank. Three of 
its officers and employees explained in great detail how meticulously the 
bank was in sight-posting and machine-posting these checks, always with 
the signatures of Kelley and Nelson before them. This evidence estab- 
lishes beyond any question that the bank exercised a high degree of care 
in examining Nelson’s signature to the checks before it cashed them 
and charged them to the company’s account. And yet we are met by 
the stubborn fact that, entirely apart from the bank’s good faith in the 
premises, it honored the forged checks sued on. For these errors on its 
part, the bank is liable unless, as was said by this court in Bank of Black 
Rock v. B. Johnson and Son Tie Company, 148 Ark. 11, 14, 229 S.W. 1, 2, 
the depositor “is precluded from setting up the forgery or want of 
authority.” There, the court set out Section 23 of the Negotiable Instru- 
ments Law (then Section 7789, Crawford & Moses’ Digest, now Section 
68-123, Ark.Stats.1947), as follows: “When a signature is forged or 
made without the authority of the person whose signature it purports 
to be, it is wholly inoperative, and no right to retain the instrument, or 
to give a discharge therefor, or to enforce payment thereof against any 
party thereto, can be acquired through or under such signature, unless 
the party, against whom it is sought to enforce such right, is precluded 
from setting up the forgery or want of authority.” 


Construing this statute, the court said, 148 Ark. 14, 229 S.W. 2: 
“Under this section paymert upon forged check by a bank upon whom 
it is drawn is made at the bank’s peril, and it is not justified in charging 
it against the depositor’s account unless the latter is precluded from 
setting up the forgery or want of authority.” 

In Union Tool Co. v. Farmers’ and Merchants’ National Bank, 192 
Cal. 40, 218 P. 424, 426, 28 A.L.R. 1417, 1421, the Supreme Court of 
California stated the rule as follows: “It is a well-settled general rule 
that as between a bank and its depositor the bank is only warranted in 
paying out the money of the depositor on his genuine order and in ac- 
cordance therewith. If payments be made on a forged check, with no 
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attendant circumstances sufficient to create an equitable estoppel as 
against the depositor, or there has been no prior negligence by the 
depositor contributory to the payment of the check, no degree of care 
on the part of the bank will excuse it from liability.” (Citing cases.) 


And, in Critten v. Chemical National Bank, 171 N.Y. 219, 63 N.E. 
969, 970, 57 L.R.A. 529, the Court of Appeals of New York said: “There- 
fore, when the fraudulent alteration of the checks was proved, the liability 
of the bank for their amount was made out, and it was incumbent upon 
the defendant to establish affirmatively negligence on the plaintiffs’ part 
to relieve it from the consequences of its fault or misfortune in paying 
forged orders.” 

It follows, therefore, that, even if a bank has employed every known 
means, device and test in an effort to avoid the payment of a forged 
check and has thereby exercised the highest degree of care in protecting 
its depositor, it will, if the check is forged, be liable to him unless the 
depositor “is precluded from setting up the forgery or want of authority”; 
and “no degree of care on the part of the bank will excuse it from lia- 
bility.” In other words, although the forgery is a “perfect” one, the 
bank is liable unless the depositor is precluded. 

We have not outlined the large amount of evidence which the bank 
offered on the question of the care which it exercised, this for the reason 


that this testimony relates to the bank’s negligence, or rather freedom 
from negligence, which matter is not a proper subject of inquiry. The 
one material issue in this case is: Was it proper for the trial court to 
submit to the jury the question whether the depositor (the company) 
exercised ordinary care in its monthly examination of the cancelled 
checks and bank statements which the bank mailed to it? 


In cases involving facts similar to those in the case at bar on the 
question whether a depositor has exercised the degree of care which the 
law imposes on him in detecting a forgery, there are three lines of 
authorities: (1) Those courts which hold the bank liable for forgery, 
even though the depositor never examined the monthly bank statement 
or his cancelled checks; (2) those courts which hold that the depositor 
is liable as a matter of law for failure to examine the monthly bank state- 
ment and cancelled checks with sufficient particularity to discover the 
forgery; and (3) those courts which hold that it is a question for the 
jury to determine whether the depositor exercised ordinary care in 
examining the monthly bank statement and cancelled checks, even 
though the examination was not made with sufficient particularity to 
discover the forgery. 

It would unduly lengthen this opinion to analyze or even to refer 
briefly to all the authorities, which are numerous. We have examined 
all the authorities referred to in the briefs and have also made an inde- 
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pendent investigation. In the discussion that follows, we refer only to 
selected cases which are typical of the three views. 


The early (1854) case of Weisser’s Adm’rs v. Denison, 10 N.Y. 68, 61 
Am. Dec. 731, goes all the way in absolving a depositor of the charge of 
negligence in not discovering that a bank has charged forged checks to 
his account, holding that a depositor is under no duty to examine his 
cancelled checks or the bank book. There, the Court of Appeals of New 
York said, 61 Am.Dec. 738: “Whatever loss the bank sustained, it has 
suffered from its own negligence or want of skill in a manner as to which, 
in the first instance, it and it only was bound to exercise skill and dili- 
gence. To this loss no act of Weisser (the depositor) has contributed. 
He was guilty of no bad faith. He has violated no duty which he owed 
to the bank, and is in no way responsible (citing cases). . . . He was 
under no contract with the bank to examine with diligence his returned 
checks and bank-book. In contemplation of law, the book was balanced 
and the checks returned for his protection, not for theirs; and, when he 
failed to examine it, the whole consequence was that the burden of proof 
was shifted. He became bound to show that the account was wrongfully 
stated. This right was preserved so long as his claim was not barred 
by the statute of limitations.” 

We reject this view, since we are of the opinion that the depositor 
does owe a duty to the bank where, as there and here, the bank returns 
to him monthly his cancelled checks and a statement of his account. The 
extent of that duty will be considered later in this opinion. 


A typical case under the second line of authorities above referred to 
is Critten v. Chemical National Bank, 1902, supra. There, the depositors 
had in their employ a faithless clerk named Davis, who, over a 25-month 
period, raised 24 of his employers’ checks, most: of them by $100.00. 
They customarily entrusted to him the verification of their bank balance, 
and he, of course, withheld from them knowledge of his fraud. The 
forgeries were discovered by one to whom; in Davis’ absence, the veri- 
fication of the bank balance was committed. 


The referee found for the depositors; but, on appeal, that judgment 
was reversed, the court holding substantially that the depositors were 
negligent as a matter of law in the examination of their passbook and 
cancelled vouchers, by reason of which negligence they were precluded 
from recovery. The court said, 63 N.E. 973: “In the present case Davis 
falsified the additions or totals at the foot of the pages in the check book. 
But with a few exceptions he did not alter the amounts expressed in 
the stubs. In no case did he change in the stubs the name of the payee 
of the check. It is clear, therefore, that at all times a comparison of the 
returned checks with the stubs in the check books would have exposed 
the alterations made in the checks.” 
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It would not have been so easy to detect Mrs. Eldridge’s forgeries 
for the reason that she did not fill in the stubs of the checks. 


Thus it will be observed that the New York court in this case re- 
pudiated the doctrine of the Weisser’s Adm’rs case, as reflected by the 
above quotation from the opinion in that case. As stated above, we 
reject the extreme view of that case; but we are also of the opinion that, 
in the Critten case, the court went too far in the other direction in hold- 
ing, as a matter of law, that the depositor did not exercise ordinary care. 


Frank v. Chemical National Bank, 84 N.Y. 209, 38 Am.Rep. 501, was 
decided in 1881, after the Weisser’s Adm’rs case and before the Critten 
case. There, as will be seen under our discussion of the third line of 
authorities, the New York court, in affirming a judgment for the de- 
positor, adopted what we hold to be the correct view when, after saying 
that it is proper “to exact from the latter (the depositor) some attention 
to the account when it is made up,” hastened to add, 38 Am.Rep. 503: 
“But where forged checks have been paid and charged in the account 
and returned to the depositor, he is under no duty to the bank so to 
conduct the examination that will necessarily lead to the discovery of 
the fraud.” 


The third line of authorities adheres to the rule which we have 
adopted in the Bank of Black Rock case, supra. There, the depositor 
kept a forged check seven days without complaining that it had been 
forged, and permitted the bank to charge the check to its account. 
The question was whether the depositor was “ ‘precluded from setting 
up the forgery.’” The trial court directed a verdict in favor of the 
depositor. This court reversed that judgment, holding that “it became 
its (the depositor’s) duty to examine the checks when returned to it 
and exercise reasonable care to see whether any of them had been forged, 
and, if so, to notify the bank of that fact,” adding, 148 Ark. 17, 229 S.W. 
at page 3: “Under the circumstances, we think the court erred in 
directing a verdict for appellee, and that it should have submitted to 
the jury the question of whether or not appellee had exercised ordinary 
care in examining the checks and discovering the forgery and reporting 
it to the bank.” 


The bank urges us to reverse this judgment on the authority of Bank 
of Hatfield v. Clayton, 158 Ark. 119, 250 S.W. 347. But the facts there 
are clearly distinguishable from those in the case at bar. There, the 
appellee, a depositor in appellant bank, was advised by the bank’s vice- 
president, by letter dated June 11, 1921, that he had loaned $1,000.00 of 
her money on deposit in the bank at 10%. Although it was not known 
by the depositor at that time, it later developed that the vice-president 
had loaned the money to himself. It was not until October 1, 1921, that 
the depositor requested that the $1,000.00 be placed back to her credit. 
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In her suit against the bank, this court denied recovery because. she 
waited more than three months after she was formally advised that her 
money had been withdrawn. Here, the bank concedes that the company 
notified it of Mrs. Eldridge’s defalcations as soon as it learned of them; 
and we hold that it was for the jury to determine whether the company 
exercised ordinary care in not discovering the forgeries more promptly. 

Farmers’ Bank and Trust Company v. Boshears, 148 Ark. 589, 231 
S.W. 10, 15 A.L.R. 426; Bank of Hatfield v. Chatham, 160 Ark. 530, 255 
S.W. 31, and other Arkansas cases are relied upon by the company. 
While the facts in those cases are not entirely analogous to those in the 
case now before the court, they tend to support the rule for which the 
company contends. None of them, at least, is at variance with that 
rule. The doctrine of the Bank of Black Rock case has never been over- 
ruled or modified by this court, and we now reaffirm it. 


We consider now three cases from other jurisdictions which have also 
adopted this view. The first of these is First National Bank of Richmond 
v. Richmond Electric Company, 106 Va. 347, 56 S.E. 152, 7 L.R.A.,NS., 
744. There, one Woodall, a clerk of the depositor (the electric com- 
pany), over a period of 18 months raised 26 of its payroll checks by the 
sum of $100.00 each. The bank contended that the depositor should 
not be permitted to recover for the reason that it had not exercised the 
degree of care which the law cast upon it in the matter of the examina- 
tion of its passbook and vouchers. In the lower court, the depositor 
recovered. That judgment was reversed on account of the error in a 
certain instruction. 


On appeal, the court, after conceding “that the fraud could have 
been instantly discovered by verifying the additions made by Woodall 
on the stubs of the check book, or by the president looking at both the 
pass book and the check book on any one of the occasions when the 
examination was made by Woodall and himself together,” 56 S.E. 152, 
held firmly that the question whether the depositor exercised reasonable 
care and diligence in the premises was for the jury. It said, 56 S.E. 
153 (Italics supplied): “In the case at bar there was evidence tending 
to show that the plaintiff did not examine its pass book and the vouchers 
returned therewith with reasonable care and diligence, and did not 
exercise reasonable care and diligence in supervising the conduct of its 
agent while the latter was examining such pass book and vouchers. 
Whether he did so exercise reasonable care and diligence was, under 
proper instructions, a question to be determined by the jury.” 

In Brown v. Lynchburg National Bank, 109 Va. 530, 64 S.E. 950, 
952, 17 Ann.Cas. 119, the employees of the appellee bank embezzled its 
funds, fraudulently making numerous unauthorized debits against ap- 
pellant depositor’s (Brown’s) account. Brown did not keep a passbook, 
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but relied solely upon monthly statements which the bank rendered to 
him when it returned to him his cancelled checks. Included with the 
statement and cancelled checks was a machine-made slip which pur- 
ported to, but did not, contain a complete list of all debits. Assuming 
that the list corresponded with his cancelled checks, Brown did not com- 
pare the checks against the list, with the result that the bank’s em- 
ployees falsely charged his account with a total of $3,066.20 not repre- 
sented by Brown’s cancelled checks. He did not make a “critical examina- 
tion” until the deceitful practice had systematically been continued 
for a period of 40 months. 


On these facts, the trial court sustained the bank’s demurrer to the 
evidence, evidently taking the view that the depositor’s examination of 
his account was perfunctory only, that he had not taken the precaution 
which a person of ordinary prudence should have taken and that, if he 
had done so, the fraud would have been discovered promptly. On 
appeal, the Virginia court, pointed out “that the fraud was perpetrated 
in this case in a very crude and simple manner” and that it was dis- 
covered as soon as the depositor made a thorough examination; but it 
reversed the judgment of the trial court, holding that the sufficiency of 
the depositor’s examination was a question for the jury to determine 
under proper instructions, not a question for the court. The court said, 
64 S.E.951: “It is difficult to conceive of a fraud more easy of detection 
than the one under investigation. As soon as a comparison was made 
by plaintiff in error between the machine-made slip and the checks 
which he had drawn, the fraud was discovered, and yet plaintiff in error 
had for three years accepted the bank’s statements without question. 
If upon this evidence the case had been submitted: to the jury, and it 
had found a verdict for the defendant, it could not have been disturbed.” 


If it should be contended by the bank in the case at bar that the 
Brown case is a false entry case rather than a forgery case and is there- 
fore not a precedent for the view we take of the case at bar, the answer 
is that a bank’s duty to refuse to pay a forged check on a depositor’s 
account is certainly no less than its duty to prevent an unauthorized 
debit against his account. 

Leather Manufacturers’ National Bank v. Morgan, 117 US. 96, 6 
S.Ct. 657, 29 L. Ed. 811, is the leading case in this country on the ques- 
tion under consideration, and has been repeatedly cited with approval 
by this and other courts. In that case, the depositor’s clerk committed 
forgery in raising the amounts of certain checks. Despite due care on 
the part of the officers of the bank, the checks were paid and charged to 
the depositor’s account. In a suit against it by the depositor, the bank 
defended on the ground that he did not exercise the degree of care re- 
quired of him to discover the fraud perpetrated by his clerk. The trial] 
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court directed a verdict in favor of the depositor. On appeal, that judg- 
ment was reversed, the Supreme Court of the United States holding that 
a depositor in a bank is bound, personally or by an authorized agent, to 
examine with due diligence his passbook and vouchers and to report to 
the bank, without unreasonable delay, any errors which he may discover, 
and that, if he fails to do so and if the bank is thereby misled to its 
prejudice, he cannot afterward dispute the evidence of the balance shown 
by the passbook. 


The court took occasion to observe that there was evidence tending 
to prove that, with one exception, the depositor gave practically no 
attention to the account rendered by the bank and that “very slight 
diligence” would have revealed the fraud; but it was careful to say, 117 
U.S. 116, 6 S.Ct. 665: “We must not be understood as holding that 
the examination by the depositor of his account must be so close and 
thorough as to exclude the possibility of any error whatever being over- 
looked by him.” The court concluded that the question whether the 
depositor exercised the diligence required of him was for the jury, not 
for the court, and that the trial court should have submitted to the jury 
the question whether the depositor omitted, to the injury of the bank, 
the due care and prudence required of him in the matter of the examina- 


tion of his passbook and vouchers. We approve this clear statement of 
the rule. 


We come now to consider the evidence as to the nature of the examina- 
tion of the bank statements and cancelled checks made by the com- 
pany in the case at bar, together with the related question whether this 
court can say, as a matter of law, that the examination so made fell 
short of ordinary care. If reasonable minds might conclude that the 
company exercised ordinary care in the premises, then the court below 


properly refused the peremptory instruction and submitted the case to 
the jury. 


On May 12, 1949, the first of the 25 checks in question was forged, 
paid and charged to the company’s account. The bank contended—and 
it cannot be successfully gainsaid—that an exhaustive examination by 
the depositor would have revealed the fraud as early as June 1, 1949, 
on which day the company received from the bank the May statement 
and cancelled checks paid during that month. But such an examination 
would likewise have promptly revealed the forgeries in the First National 
Bank of Richmond, Brown and Leather Manufacturers’ National Bank 
cases. In fact, “the fraud could have been instantly discovered” in the 
first of these cases; in the second, “the.fraud was perpetrated” “in a very 
crude and simple manner,” and it was “difficult to conceive of a fraud 
more easy of detection than the one under investigation”; and, in the 


third, “very slight diligence” would have revealed the forgeries. And 
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yet it was held in all three of those cases that the question was one for 
the jury. We conclude, therefore, that the fact that the fraud could 
have been discovered upon a thorough examination of any one of the 
eleven bank statements and the cancelled checks enclosed therewith is 
not decisive of the issue. We must examine the evidence further in 
order to ascertain whether the company’s examination was so perfunctory 
as to require the trial court to instruct a verdict for the bank. 


The bank deems it significant that a considerable number of check 
stubs were altogether blank or were marked “void.” This circumstance 
is insufficient to put the company on notice that there might be forgeries 
against its account. While Mrs. Eldridge prepared most of the checks 
for signature by one of the partners, the partners frequently prepared 
the checks. They testified that, by reason of there being so many 
deductions, withholdings, etc., to be computed, they would frequently 
make mistakes in preparing checks and would “void” the first check so 
prepared and also its stub; and it can easily be seen that Mrs. Eldridge 
might honestly make similar errors, and that both she and they might 
sometimes leave the check stubs (of voided checks) blank. 


The bank stresses the testimony to the effect that Mrs. Eldridge was 
not living with her husband and that she had three children, two of 
whom were living with her; that two writs of garnishment in the 
amounts of $67.50 and $274.53, issued pursuant to judgments against 
her, were served on the company; and that, on April 5, 1949, she bor- 
rowed $600.00 from the appellant bank on a note endorsed by one of 
the partners. The bank contended that these circumstances should 
have put the company on notice that Mrs. Eldridge was under a heavy 
expense and in straitened financial circumstances and that it should have 
been particularly on guard against forgery (The record showed that she 
was making payments on the note out of her salary from the company 
at the rate of $12.50 per week, and that the company knew this). These 
circumstances do not entitle the bank to a directed verdict. 


There are many circumstances which, taken together, support the 
view of the trial court that a case for the jury was made. Mrs. Eldridge 
was recommended to the partners as a highly competent bookkeeper. 
One of them had known her in high school. Neither of them had any 
reason to believe that she would prove to be a faithless employee. Her 
employment commenced on August 1, 1948—eight months before the 
first audit of the company’s books was made for its fiscal year ending 
March 31, 1949. That audit showed that the books were in balance. 
It doubtless served to make the partners believe that Mrs. Eldridge 
would not betray her trust. 

The bank statement and cancelled checks were mailed to the com- 
pany at a Post Office box, to which only the partners had access. This 
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made it impossible initially for Mrs. Eldridge to abstract the checks 
which she had forged or the bank statement. The custom was that the 
partner who happened to get the statement and cancelled checks from 
the box would take them to the company’s office and, on the afternoon 
of that day or the next day, open the envelope and examine the checks, 
of which there were 400 or 500 each month, and the statement. Two 
employees of a concern which, throughout the relevant period shared a 
15’ x 20’ office with appellee, testified that, on numerous occasions, they 
saw both Kelley and Nelson “looking through their cancelled checks 
when they were returned at the end of the month.” 


The partners sometimes sorted the checks themselves, each partner 
looking through the checks and examining particularly the ones which 
he had signed, having in mind the jobs to which the several checks were 
referable. They frequently examined the accounts of the various jobs 
to see how their total expenditures thereon compared with the prices 
at which they bid them in. It was not possible for the check stubs to 
show the balance in the company’s account at the bank for the reason 
that the company kept two check books, one for the payroll and one for 
other persons and concerns to whom it owed money. 


The partners testified that they called on the persons or concerns 
for whom they were constructing buildings for payments on the jobs as 
the work progressed, adding that they were fortunate in doing work for 
people who paid them on time. In this way, they were usually enabled 
to “operate a job on someone else’s money” because the company’s bills 
did not become due until the tenth day of the month. The company’s 
bank balance ranged from $16,000.00 to $35,000.00. Under a rigid cross- 
examination, the partners testified that it was not until they were in- 
formed of the shortage by the accountants in April 1950 that they knew, 
or had any reason to believe, that the company’s balance in the bank 
was less than it should have been, that there had been any forgeries 
against the company’s account or that its books were otherwise out of 
balance. It will be remembered that the eight “fictitious facsimiles” 
which, at first, even the accountants believed to be genuine, accounted 
for $5,609.00 of the $9,800.00 shortage. 


There remains for consideration only the question whether the com- 
pany is precluded from recovering its loss because it did not object 
within a reasonable time to the monthly statements which it received 
from the bank, near the end of all of which statements was the sentence: 
“Tf no error is reported in 10 days the account will be considered correct.” 
The bank’s position is that the company thereby acquiesced in the 
correctness of the statements, which thereby became accounts stated 
and included the debits of the forged checks upon which this suit was 
brought. 
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In Brown v. Southern Grocery Company, 168 Ark. 547, 552, 271 
S.W. 342, 344, 40 A.L.R. 383, an account stated was defined as “an 
account balanced and rendered with an assent to the balance, express 
or implied.” We fully appreciate the efficiency of this doctrine, in a 
proper case, as working an estoppel in the nature of an implied admission, 
by the person to whom the account is rendered, of its accuracy; but 
where the question is, as we have held it to be in this case, whether a 
depositor has exercised ordinary care in examining his cancelled checks 
and bank statements, the doctrine of account stated cannot be employed 
to foreclose an inquiry into the question whether such care has been 
exercised. That question having been resolved by the verdict of the 
jury, in favor of the depositor, there is no room for the application of the 
doctrine for which the bank contends. 



















We, therefore, conclude that the forgery of the checks sued on having 
been established, the bank is liable unless the depositor is precluded 
from setting up the forgery; that, under the facts in this case, the 
depositor was not precluded unless it failed to exercise ordinary care in 
examining monthly its cancelled checks and the statements which it 
received from the bank; that the trial court properly submitted to the 
jury the question whether the depositor exercised ordinary care in the 
premises; and that there was substantial evidence to support the verdict. 
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Accordingly, the judgment is affirmed. 
ROBINSON, J., disqualified and not participating. 








BANKS DOUBLE DAMAGES FOR PRICE 
STABILIZATION VIOLATIONS 
On May 8 the Office of Price Stabilization announced 
that a Maryland bank has paid $5,938 as double damages 


on account of fees charged in excess of the ceiling price. 









The particular overcharges in question related to fees 
charged by the bank for checks drawn against insufficient 
and uncollected funds. The Office of Price Stabilization 
stated that the bank had increased its penalty fee from one 
dollar to two dollars without securing prior permission 
from the board. 
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TRUST DECISIONS 
Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 








Widow Electing Statutory Share Relieved of Contributing to 
Federal Estate Taxes 





Miller v. Hammond, Ohio Supreme Court, 156 Ohio State 475 


The testator’s widow elected to take her one third statutory at 
law rather than under the testator’s will. The court held that, the 
estate thereby being entitled to a marital deduction for federal estate 
tax purposes, the widow’s one third share should be computed prior to 
the payment of the federal estate tax. In deciding that the widow was 
relieved of the duty of contributing to the tax from her share the court 
stated: 


“The portion of the estate to which she is entitled cannot be de- 
termined until the Probate Court shall have complied with the provisions 
of the Internal Revenue Act levying the federal estate tax. Prior 
to the establishment of the ‘marital deduction,’ the Internal Revenue 
Act made no differentiation based on the relationship of a beneficiary, 
but... now... the liability for the tax based on the portion of the 
property of a deceased spouse which by inheritance or otherwise passes 
to the surviving spouse . .. is postponed; thus there being recognized 
for tax purposes some degree of joint ownership in the property of the | 
deceased . . . in the absence of express statutory authority denying the 
right, a surviving spouse is entitled to acquire all the rights of deferment 
of the tax expressly conferred by the federal estate tax law. The policy 
of this state evidenced by the statute of descent and distribution and 
cognate statutory provisions is to safeguard the interests of the surviving 
spouse. 


‘ 


*, . . the executors required the widow to pay . . . approximately 
$148,000 as her claimed share of the federal estate tax despite the fact 
that the assets comprising her portion of the estate were not subject 
to the tax. This computation had the effect not only of reducing the 
amount of the federal estate tax which would have been chargeable to 
the shares taken by the children under the will, but .. . in increasing 
the total amount of the federal tax chargeable against the gross estate 
by approximately $50,000 above the amount which would have been 
assessed if the widow’s intestate share of one-third as a ‘marital deduction’ 
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bore no part of the federal estate tax. That fact alone discloses that the 
computation made in the instant case was inequitable and was not in 
accord with the clearly expressed plan and purpose of the provisions of 
the Internal Revenue Act. 


“ .. the Probate Court ... should award such widow her statutory 
share ... with only such deduction of federal estate taxes which directly 
result from the passing of her portion of the estate. . . . In this case 
the widow being entitled to one-third of the decedent’s estate will receive 
less than the maximum marital deduction authorized by the Internal 
Revenue Act, and therefore, no federal estate tax is deductible from her 
portion of the estate.” 


Irrevocability of Mutual Will 


Hoff v. Armbruster, Colorado Supreme Court, February 11, 1952 


The testatrix and her husband executed joint and irrevocable wills. 
The husband died first and on the wife’s death no will was found among 
her possessions. Since on the death of the husband the wife’s will be- 


came irrevocable the presumption that the wife’s will had been revoked 
was inapplicable and the wife’s property passed under the joint will 
executed by her. 


Widow’s Personal Representative May Contest Predeceased 
Husband’s Will 


Estate of Field, California Supreme Court, December 18, 1951 


The administrator of a widow was held to have standing to contest 
the will of the husband who predeceased the widow. 


Delegation to Executor of Power to Determine Charitable 
Beneficiary Held Valid 


Estate of Hurwitz, California District Court of Appeal, February 15, 1952 


The testator’s will left the residue of his estate to charity. The will 
provided that the recipient of the charity was to be designated by his 
executor. The will was upheld as establishing a valid charitable trust. 
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Federal Capital Gains Taxes Charged to Income 





United States Trust Co. v. Jones, Illinois Appellate Court, March 19, 1952 


The settlor had directed his trustee to pay out of income all “taxes” 
which it was required to pay “because of or in respect of any part of 
the principal.” A substantial capital gains tax was assessed against the 
trust in 1949. The court held that this tax was to be charged against 
the income of the trust, although the gains themselves would be credited 
to principal. 


Ademption of Legacy of Partnership Interest 





Dean v. Tusculum College, District of Columbia, U. S. Court of Appeals, 
March 27, 1952 


By will executed in 1936 testatrix bequeathed all her interest in a 
partnership to her co-partners. In 1937 the partnership was incorporated, 
each partner receiving stock in proportion to his partnership interest. 
Subsequently the testatrix sold all her stock for $1,000 in cash and 12 
annual installments of $1,000. On the death of the testatrix $6,750 re- 
mained due from the purchaser. The court held that the legacy of the 
partnership interest had been adeemed by the sale of the stock and 
the surviving partners were not entitled to the $6,750 balance due from 
the purchaser. 


Beneficiary of Insurance Policy Subject to Loan Entitled Only 
to Net Amount 





Estate of Schwartz, Pennsylvania Supreme Court, March 24, 1952 


The decedent’s life insurance policy required the insurance company 
to make a loan to the insured on the security of the policy up to the 
cash surrender value of the policy. With the consent of the beneficiary 
the decedent obtained such a loan which was outstanding on his death. 
The beneficiary contended, on the decedent’s death, that the estate 
must repay the loan thus entitling the beneficiary to receive the full 
proceeds of the policy. The court held that the insurance loan did not 
create a debtor-creditor relationship but was merely an advance of the 
sum the insurer must ultimately pay. Thus the beneficiary was held 
to be entitled only to the net proceeds of the policy. 
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Automobile Liability Policy Sufficient Asset to Grant Letters 
of Administration 





Berry v. Smith, Georgia Court of Appeals, February 28, 1952 


Prior to his death the decedent had struck and injured a person 
while driving his car. The decedent carried an automobile liability 
insurance policy. The injured person brought a petition to have the 
county administrator appointed administrator of the decedents’ estate. 
The court held that the potential liability of the insurer alone consti- 
tuted an asset of the insured’s estate justifying the appointment of an 
administrator. 





Revocation of Will: Cutting Off Signature 





Estate of Bakhaus, Illinois Supreme Court, 102 N.E.2d 818 


An instrument purporting to be the will of the decedent was found 
in a drawer in the harness shop operated by him prior to his death. The 
decedent’s signature had been cut from the will. The court denied 
probate of the instrument on the ground that the presumption of an 
intent to revoke the will applied here where the instrument was found in 
a mutilated condition im the possession and control of the decedent. 


Permission to Invest in Legals “Now Permitted” 





Bankers Trust Co. v. Walska, N. Y. Supreme Court, April 7, 1952 


The settlor created a trust for his wife in 1922 pursuant to a separa- 
tion agreement. The trust provided that the net income was to be paid 
to the wife and if the trust income did not equal $20,000 in any year the 
settlor was obligated to make up the difference. The trust instrument 
limited investments to “such bonds or other securities, of the kind and 
character now permitted by the laws of New York,” as the settlor might 
direct. 


The court held that the trust authorized investments permitted 
under the 1950 amendment to Section 21 of the Personal Property Law, 
which authorizes 35% of a trust corpus to be invested in certain securities 
otherwise not on the legal list. In using the words “now permitted” in 
1922 the settlor simply intended to have the trustees take advantage of 
the 1918 and 1922 amendments liberalizing the legal list. 
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TAX DECISIONS © 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 









Federal Income Tax: Bank Must Claim Bad Debt Deduction 
Before Final Sale of Collateral 





Industrial Trust Co. v. Commissioner, U. S. Tax Court, 17 T.C. 26, May 7, 1952 


In 1929 the Industrial Trust Company loaned the Dutee Corporation 
$850,000, taking as security for the loan securities valued at in excess 
of a million dollars. In 1930 the Dutee Corporation became insolvent 
and wound up its affairs without having made any payments on principal 
or interest of the note. Subsequently the Industrial Trust Company 
commenced to sell the securities it had received as collateral. By 1943 
it had sold most of the securities and at this time it transferred the 
remaining securities to its investment account and claimed a worthless 
debt on account of the 1929 loan. 

In denying the bank this bad debt deduction for 1943 the tax court 
stated: 

Section 23 (k) (1) of the Internal Revenue Code provides that “In 
computing net income there shall be allowed as deductions: ... Debts 
which become worthless within the taxable year... .” The petitioner 
contends that a secured debt does not “become worthless” within the 
meaning of section 23 (k) (1) until the property securing it is disposed 
of even though the debtor went out of existence in a state of hopeless 
insolvency and the value of the security is considerably less than the 
debt. In support of its contention, the petitioner relies on Old Colony 
Trust Associates v. Hassett, 150 Fed. (2d) 179; Frank A. Spencer, 21 
B. T. A. 859; John H. Wood Co., 46 B. T. A. 895; Kessler Oil and Gas Co., 
41 B. T. A. 31; Robert LeRoy, 4 T. C. 70, aff'd. on another issue, 152 Fed. 
(2d) 936; Regulations 111, section 29.23 (k) -3. 

However, there is implicit in these cases as an essential condition to 
the rule they support the requirement that the taxpayer creditor has not 
acquired ownership of the security or dealt with it as his own property 
prior to the year for which the deduction is claimed. A taxpayer cannot 
assert dominion as an owner and at the same time regard the property 
as collateral for tax purposes. 

In Old Colony Trust Associates v. Hassett, supra, the court pointed 
out that the taxpayer creditor therein could not acquire ownership of 
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the pledged property without foreclosure by public sale; that there was 
an existing corporation which possessed the right of redemption; and 
that the conduct of the taxpayer creditor indicated the lack of owner- 
ship of the pledged property. In the instant case, the taxpayer creditor 
could acquire ownership of the pledged property with a minimum of 
formality; the taxpayer could not identify any person as the holder of 
the right of redemption; and the taxpayer conducted himself as owner 
of the property. 


The petitioner’s assertion of dominion over the property is evident 
from its procedure in dealing with the dividends and the proceeds from 
the sale of the stock. In 1932, the shares of stock were transferred to 
and registered in the name of a nominee of the petitioner and thereafter 
all dividends were paid directly to the petitioner or its nominee. The 
dividends were retained by the petitioner as its own property. The 
petitioner contends they were applied against the interest on the note 
and refers us to entries in its books of account to substantiate the con- 
tention. However, no permission to make this application was sought 
or obtained by the petitioner nor was any notice given or any accounting 
of the application made to anyone. 


The petitioner sold the shares in whatever quantities and at what- 
ever time it desired without consulting anyone. The nominee disposed 
of the securities whenever ordered to by the petitioner and looked to no 
one else for instructions. Similarly, as in the case of the dividends, the 
petitioner contends the proceeds were applied to the principal of the 
note as evidenced by bookkeeping entries: However, the petitioner 
did not seek or obtain permission to sell the securities nor was any notice 
given or any accounting of the application made to anyone. 


The petitioner conceded that this was not its customary practice. 
At the end of each year, the petitioner, like most institutional fiduciaries, 
sent to the owners of the property it held in a fiduciary capacity a state- 
ment indicating the dividends received, the proceeds from sales and 
other information needed by the owners in preparing their income tax 
returns. 


A summary of the facts discloses that the debtor went out of exist- 
ence in a state of hopeless insolvency in 1930; the payment of principal 
and interest was always in default; the ownership of the collateral could 
be acquired by the creditor with a minimum of formality, and there was 
no person identified as the holder of the right of redemption; and since 
1932 the title to the securities had been held in the name of petitioner’s 
nominee over whom it had complete control. Since 1932, the petitioner 
had assumed dominion and control over the dividends from the securities 
and the proceeds from their sale. Taking into consideration all of these 
factors and circumstances, it is our considered judgment that the 
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petitioner was the owner of the securities, and this ownership had been 
acquired long prior to 1943. Certainly if the petitioner's conduct under 
these circumstances was not sufficient to convey to it the title of owner- 
ship of the shares of stock, then its unilateral act in making entries on 
its own books of account in 1943 was not sufficient for that purpose. 

Section 23 (k) (1) as presently worded is designed to allow deduc- 
tions for worthless debts in the year the worthlessness occurs. The time 
for deducting the worthless debt is not to be postponed to a year when 
for tax purposes it may better suit the interests of a taxpayer. Those 
cases holding that a taxpayer with a secured debt need not take a 
deduction for worthlessness until the security is disposed of do not de- 
tract from the intent of section 23 (k) (1). They merely recognize that 
a subsisting debt that is secured is not completely worthless as long as 
the creditor retains the security as pledged property and deals with it 
as such without ever asserting dominion as owner or conducting himself 
in a manner inconsistent with his fiduciary status as pledgee. Old 
Colony Trust Associates v. Hassett, supra; Frank A. Spencer, supra; 
John H. Wood Co., supra; Kessler Oil and Gas Co., supra; Robert LeRoy, 
supra; Regulations 111, section 29.23 (k) -3. 

For these reasons, we are of the view that the petitioner acquired 
ownership prior to 1943 and, therefore, the debt became worthless prior 
to that year even under the rule of law urged by the petitioner. Since 
the debt did not become worthless in 1943, the worthless debt deduction 
is not allowable for that year. Section 23 (k) (1) of the Code. 


Loss Deductible by Executor Not Legatees 





Jones v. Whittington, U. S. Court of Appeals, 10th Circuit, February 20, 1952 


Where foreign bonds owned by a decedent became worthless after 
the appointment of the executor, the loss was deductible by the executor 
in the fiduciary return and not by the legatees. 


Estate Tax: Charitable Distributions by Executors Receiving 
Property Unrestricted by Will 





Gardner v. Collector, U. S. District Court, Massachusetts, February 27, 1952 


Testatrix made a bequest in absolute form to his executors. The 
property was actually distributed by the executor to certain charities 
in accordance with a memorandum left by the testatrix which did not 
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comply with the wills statute. The court held that the executors were 
entitled to deduct the amounts distributed from the gross estate on a 
showing that under state law the gifts would have been held by them 
on a constructive charitable trust. 


Income Tax: Commission Check Received After Banking Hours 


Kahler v. Commissioner, U. S. Tax Court, 18 T. C. No. 3, April 4, 1952 


The taxpayer who was on a calendar-year cash receipts and dis- 
bursements basis received a commission check on December $1, 1946. 
The check was delivered after banking hours and was given for services 
rendered in 1946. The court held that the taxpayer realized income 
in 1946 on the receipt of the check. 


Pension Payments to Surviving Beneficiary Subject to Ohio 
Inheritance Tax 


Estate of Daniel v. Department of Taxation, Ohio Court.of Appeals 
March 17, 1952 


Payments made to the widow of a deceased employee under a com- 
pany non-contributory pension plan were held taxable under the Ohio 
inheritance tax law. Under the terms of the plan the pension was pay- 
able to the retiring employee and on his death to the beneficiary 
designated by his will. 


Missouri Intangible Property Tax Applicable to Insurance Pro- 
ceeds Held Under Interest Option 


In re Armistead, Missouri Supreme Court, 245 S.W.2d 145 


The Missouri Intangible Personal Property Tax Act levies a tax 
of 4% on the yield from intangible personal property which includes 
“moneys on deposit.” This tax was held applicable to the proceeds of 
insurance policies retained by insurance companies after the insured’s 
death with an agreement to pay interest to the beneficiaries. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Savings Bonds 


bene Treasury has announced a 

number of changes in United 
States Savings Bonds. These re- 
visions are designed to assure 
greater investor interest and to 
assist the Treasury in its financing 
program. 

The intermediate redemption 
schedule of Series E bonds has been 
improved to give higher return in 
the earlier years of the life of the 
bond. Interest starts at the end 
of six months, as compared with 
the former period of one year. At 
the end of six months, the rate 
accrued will be 1.07 per cent; at 
the end of one year, 1.59 per cent; 
at the end of two years, 2.10 per 
cent; at the end of three years, 
2.25 per cent; at the end of five 
years, 2.52 per cent, etc. 

The over-all interest rate on E 
bonds has also been raised from 
2.9 per cent to 3 per cent com- 
pounded semi-annually—which is 
the maximum permitted by law. 
The $18.75 issue price on a $25 
bond has been retained—as has the 
$4 return for a $3 investment. The 
change in the over-all return to 3 
per cent has been accomplished by 
shortening the length of the Series 
E bond from ten years to nine years 
and eight months. It should be 
noted that this new interest rate 
schedule does not apply to bonds 
outstanding for the period up to 
their original maturity. 

In addition to these changes in 


terms of the E bonds, the Treasury 
has doubled the annual limit on 
purchases from the $10,000 ma- 
turity value now in effect to $20,000 
maturity value. 

An entirely new current income 
savings bond, Series H, is also be- 
ing offered by the Treasury. Inter- 
est on Series H bonds will be paid 
by check semi-annually, instead of 
having interest accrue. It is a com- 
panion issue to the Series E bond, 
and will be issued and redeemable 
at par. Semi-annual interest pay- 
ments by check are on a graduated 
scale of rates which is as close as 
possible to the E bond scale. Like 
the E bonds, it is issuable only to 
individuals, will have the same 
nine year and eight month term, 
and has an annual purchase limit 
of $20,000 maturity value. Unlike 
the Series E bonds however, the 
Series H issue must be held six 
months, rather than two months, 
before it can be redeemed. The 
minimum denomination is $500 be- 
cause, it is explained, it is too costly 
to pay interest checks semi-an- 
nually on bonds of lesser denomi- 
nation. 

Because the Series H and E 
bonds are sold exclusively to indi- 
viduals, and because they resemble 
each other so closely with respect 
to interest return, the Treasury will 
report the combined sales of both 
these issues in the same way that 
Series F and G sales have been 
reported together. 
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Significant changes and improve- 
ments have also been made by the 
Treasury in the F and G savings 
bond picture, which particular 
series are being replaced by Series 
J and Series K issues. Series J will 
be a revised Series F bond while 
Series K will be a revised G bond. 

Series J and K differ from the 
old series primarily in their higher 
interest rate schedules. They will 
pay 234 per cent if held twelve 
years to maturity, and will pay 
much higher intermediate yields 
than the F and G bonds. Series J 
and K bonds will pay approxi- 
mately 144 per cent if held for one 
year, 1% per cent if held for two 
years, 24% per cent if held for five 
years, etc. Combined annual pur- 
chase limit for the J and K bonds 
has been doubled to $200,000, as 
compared with $100,000 for the F 
and G bonds. To save adminis- 
trative expense, the $100 denomi- 
nation that was available in the 
Series G bond has been dropped, 
but all of the Series F denomina- 
tions will be continued. 

Public Debt Management 

Donald B. Woodward, Second 
Vice-President of the Mutual Life 
Insurance Company of New York 
made some interesting observa- 
tions on public debt management 
before a recent meeting of the 
American Academy of Political 
Science. The essential problem, 
noted Mr. Woodward, “is to les- 
sen the tremendous force for eco- 
nomic, political and social insta- 
bility which now resides in the 
public debt.” The last several 
years, we are reminded, have been 
marked by flatly contradictory op- 
erations by different organizations 
having responsibilities for the 
debt or parts of it. 
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In this connection, Mr. Wood- 
ward makes four positive recom- 
mendations. 

1. The Treasury should follow 
the lead of the Federal Reserve on 
monetary policy. Such instruction 
is embodied in the Douglas Reso- 
lution, which Congress is urged to 
pass. However, the resolution 
should be broadened to cover all 
Federal agencies that issue obliga- 
tions or are involved in policy for- 
mulation of such agencies This 
appears to be the most desirable 
and effective method of achieving 
coherent public debt management. 

2. Congress should amend the 
preamble of the Employment Act 
of 1946 to correct its inflationary 
bias. Such amendment would be 
a strong statement emphasizing 
the importance of maintaining con- 
stant value of money. Congress 
has the responsibility of establish- 
ing this objective. 

3. In its efforts to get the public 
debt held more securely by non- 
bank holders, public debt manage- 
ment should stress the reward fac- 
tor more strongly. 


4. Public debt management 
should place less reliance on the 
“fruitless and risky gadgetry of 
special purpose issues and instru- 
ments” and should use the market- 
place more. The marketplace, it is 
maintained, is a safer guide in our 


complex and shifting economy 
than all the planners of all the 
public, private and academic bu- 
reaucracies. 

Mr. Woodward does not believe 
that public debt management, in 
recent years, has been as perfect 
as the Administration and _ its 
apologists often contend. Neither, 
he states, has it been as bad as 








some of the opposition sometimes 
assert. “But the point is,” de- 
clares Mr. Woodward, “that the 
public debt should be made a 
much more positive force for na- 
tional strength and welfare.” 


Business Inventories 

Inventory policy, states econo- 
mist Roy L. Reierson, is one of the 
most volatile and significant fac- 
tors determining the _ short-run 
changes in business activity. Mr. 
Reierson, who is Vice President of 
the Bankers Trust Company of 
New York, observes that inventory 
accumulation became noticeable 
in the later part of 1950 in the 
face of high levels of consumer 
buying, and assumed large propor- 
tions in the first half of 1951. Since 
that time, there has been a fur- 
ther increase in business inven- 
tories, although this increase has 


been at a significantly slower pace. 


Attention is called to the con- 
trasting trends in recent inventory 
policy of retailers and manufac- 
turers. There has been a 10 to 15 
per cent reduction in retail inven- 
tories from the highs of last year 
and the impression prevails that 
inventory positions in soft goods 
have been fairly well adjusted. 
However, it is believed that some 
stocks of consumer durable goods 
are still excessive. 

On the other hand, inventories 
of manufacturing companies have 
continued their steady increase. 
This is a partial reflection of the 
expanding defense program and 
stock-piling of materials in antici- 
pation of defense requirements. It 
also reflects manufacturers’ desire 
to keep costs down and to main- 
tain their labor force, even though 
this involves some increase in in- 
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ventories. Furthermore, some pro- 
ducers (the textile field, for exam- 
ple) apparently wish to avoid a 
repetition of their experience in the 


1948-1949 adjustment; at that 
time, they had cut their produc- 
tion too severely and found them- 
selves short of merchandise when 
recovery developed. In the case 
of consumer durable goods, produc- 
tion was sustained, until recently, 
by the expectation of further and 
more substantial cutbacks in 
civilian production. 


The outlook for business inven- 
tories in the months ahead, de- 
clares Mr. Reierson, does not indi- 
cate widespread forced liquidations 
with their depressing effects on 
production. Inventory positions, 
he points out, have been under 
pressure for about a year and, in 
many lines, some real progress has 
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been made in adjusting stocks to 
sales. But at the same time, the 
Bankers Trust officer notes, there 
does not seem to be much prospect 
that production will receive any 
important stimulus from further 
inventory accumulations. A year 
hence, he ventures, business in- 
ventories are not likely to be sig- 
nificantly different from their pres- 
ent levels. 


Business Outlook 

Our economy is undergoing a 
rolling readjustment from a sellers’ 
to a buyers’ market, according to 
New York University Professor 
Marcus Nadler. The first to feel 
the impact have been the soft 
goods industries, since these have 
not been vitally affected by the 
defense effort and are more com- 
petitive in character. And unless 
some unforeseen event should 
cause a change in the buying 
habits of the public, Professor 
Nadler expects that all industries 
will undergo this transition in the 
next twelve months. 

But this transition from a sell- 
ers’ to buyers’ markekt may have 
important economic and psycholo- 
gical consequences. Professor Nad- 
ler summarizes the economic con- 
sequences as 

1. Increased competition and the 
tendency of profit margins to de- 
cline. 

2. A decrease in the liquidity of 
inventories and accounts receiv- 
able, and the tendency to operate 
business on a hand-to-mouth basis. 

The psychological impact, on the 
other hand, will result from the 
necessity of changing the attitude 
of the sales force to meet the 
change in market conditions. This 
will involve greater ingenuity and 


initiative than has heretofore been 
required, as well as more aggres- 
sive selling. 

But Professor Nadler is quick to 
point out that a buyers’ market 
does not mean a depression. He 
notes that the disposable income 
in the hands of the public is large, 
and that past experience has shown 
that properly priced and well- 
styled merchandise finds a ready 
market. Business as a whole, he 
feels, is headed for the pattern 
which existed prior to World War 
II, when the sellers’ market pre- 
dominated. Those who will do well 
are the low-cost producer and dis- 
tributor, and the businessman who 
displays ingenuity and _ initiative. 
Those who may be embarrassed 
will be the high-cost producer and 
the business concern which are 
hoping that another wave of infla- 
tionary fears will solve their prob- 
lems. 

Of course, business sentiment 
will also be strongly influenced by 
the international political situa- 
tion, as well as political develop- 
ments at home. However, for the 
next twelve months the general 
pattern of business seems to be set; 
although competition will grow 
keener, business activity should be 
maintained at a high level and, 
over the immediate future, should 
increase. 

Professor Nadler feels that the 
downward readjustment in the 
soft goods industries is probable in 
the not-distant future. As far as 
construction activity is concerned, 
this will be at a higher level than 
was anticipated a few months ago 
and, as the supply of metals in- 
creases, the output of durable 
consumer goods should expand. 
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REESE H. TAYLOR, 
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“Our country’s strength is created by the responsibility and soli- 
darity of individual citizens in a self-chosen government and econ- 
omy. It can—and must —be perpetuated against all who seek to un- 
dermine it. The men and women who invest regularly in United 
States Defense Bonds are contributing to our national integrity 
and to the traditions of personal independence so characteristic of a 


free people.” 

Every pay day, 6,500,000 employed men 

and women ... “are contributing to our 

national integrity and to the tradition 
of personal independence...” by the 
systematic purchase of United States 

Defense Bonds. 

Let’s look at a few figures: 

e the cumulative purchases of 6,500,000 
payroll savers add up to $130,000,000 
per month. 

e the number of individual “E” Bonds 
sold in 1951 totaled 68,069,000 pieces 
—8% more than in 1950. 

e purchases of $25 and $50 E Bonds— 


the denominations popular with Pay- 
roll Savers were greater than the 
sales of $500 and $1,000 E Bonds. 

e the cash value of Series E Bonds held 
by individuals on December 13, 1951, 
amounted to $34,727,000,000— $4.8 
billions more than the cash value of 
Series E’s outstanding in August, 
1945. 


For help with your Payroll Savings 
Plan, phone, wire or write to Savings 
Bond Division, U. S. Treasury Depart- 
ment, Suite 700, Washington Building, 
Washington, D. C. 


The U.S. Government does not pay for this advertising. The Treasury De- 
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Lieutenant 
Stanley T. Adams 
Medal of Honor 


é 


ge BITING-COLD FEBRUARY 


NIGHT, Lieutenant Adams was 
on a bitterly contested hill near 
Sesim-ni, Korea. Out of the dark 
earth some 150 Communist troops 
rose up. Ordering fixed bayonets, the 
lieutenant, with only 13 men, leaped 
up and charged furiously. He was 
knocked down by a bullet. Three 
hand grenades actually bounced off 
his body before exploding nearby. 
But when Adams and his squad were 
through, there were only 50 Commu- 
nists left on the hill—and they were 
dead. 

“Nobody likes to kill,” says Stanley 
Adams. “Nobody likes war. But today 
the surest way to invite a war is to be 
weak. You and I know that twice in 
the last ten years Americans have let 


their guard down. And the Philippine 
and Korean graveyards are filled with 
men who paid the price for it. 
“Please don’t make that tragic mis- 
take again. Remember that in the 
world today, peace is only for the 
strong. Help make your country and 
your armed services stronger still— 
by buying more... and more .. . and 
more United States Defense Bonds. 
Put your bond-power behind our fire- 
power, now—and together we’ll keep 


America at peace!” 

* * * ¢ 
Remember that when you’re buying bonds for 
national defense, you’re also building a per- 
sonal reserve of cash savings. Remember, too, 
that if you don’t save regularly, you generally 
don’t save at all. So sign up today in the Pay- 
roll Savings Plan where you work, ‘or. the 
Bond-A-Month Plan where you bank. For. 
your country’s security, and your own, buy 
U. S. Defense Bonds now! 


Peace is for the strong... Buy U S. Defense-Bonds now! 
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